
here was a time when fir-
ings were financially

painful only for employees.
Increasingly, however, terminat-
ed employees are suing and col-
lecting from former employers.
Whether an employee can recov-
er depends on who was terminat-
ed, why, which laws apply, and
what a jury decides.

The Protected Classes
Federal and many state laws

prohibit termination because of
race, sex, national origin, citizen-
ship, disability, union activity, or
even age (over 40 under federal
law), filing benefit claims, or pro-
testing discrimination.  Aggrieved
employees can file charges with
state human rights agencies and
the federal Equal Employment
Opportunity Commission.  If
these agencies don’t help, lawyers
will gladly sue.

In many states, employees

Executive Summary

Legal Update
Practical advice from an
employment law attorney on
avoiding (or prevailing in)
litigation after terminating
an employee.  Much depends
on your financial institu-
tion’s preventative human
resource practices.

Training & Development
The banking regulators often
require or advise financial
institutions to train their
employees as part of their
compliance and risk manage-
ment efforts.  This article
describes a training “best
practice” gleaned from
recent guidance from the
five federal regulators on
new versions of overdraft
protection products appear-
ing on the market.

Compliance Corner
The Securities and Exchange
Commission has proposed
“Regulation B” to implement
the broker “push-out” provi-
sions of the Gramm-Leach-
Bliley Act.  Various parts of
the regulation will affect
bank employees who engage
in securities-related activities
as part of traditional banking
businesses.  Activities and
the employees who perform
them will have to be moved
out of the bank (typically
into a securities affiliate) if
they don’t qualify for one of
the exceptions.
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How to Keep a Firing from
Backfiring

by Peter M. Panken, Esq.

have won suits on allegations that
they were fired for reasons against
a state’s “public policy,” which
can vary from state to state.  The
states have also developed a vari-
ety of other statutes protecting
employees from discrimination.
For example, in New York State,
supposedly an “employment-at-
will” state, there are statutes that
prohibit discrimination for engag-
ing in legal, after-hours recre-
ational activity, criminal convic-
tions that do not create undue
risks for the employer, filing
workers’ compensation claims, or
serving on juries.

In most states, if the termi-
nated employee contends that a
personnel manual or somebody
in authority said that employ-
ment would be “permanent” or
that termination would be only
for “just cause,” the employee is
entitled to a trial to determine

T
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whether the reason for termina-
tion was sufficient.  In a few
states, like Massachusetts and
New Hampshire, even if nothing
is said in the manual, there is an
implied obligation to act fairly
and in good faith in terminating
employees.

Employees who win such suits
can win big:  reinstatement, back
pay, future lost pay, damages for
pain and suffering, and — if a
jury thinks the employer acted
willfully or maliciously — even
punitive damages.  Multimillion
dollar verdicts are possible.

All of this means that finan-
cial institutions and other types
of employers must treat every ter-
mination as if it could be attacked
in court.  Once in court, the insti-
tution must present a reason for
the termination that is not incon-
sistent with any statute or other
law.  During that litigation, all the
institution’s records on this
employee and others in similar
situations can be brought into
court and will have to be
explained to a judge or jury
whose decision will turn on some
notion of fairness and justice.

What Happens in Termination
Litigation

Terminated plaintiffs most
commonly claim they were termi-
nated “because” they were mem-
bers of a group protected from
employment discrimination by

federal and state laws.  To prevail,
the terminated employee must
prove that protected group status
was a determining factor in their
selection for adverse treatment.

This issue normally turns on
the intent of the employer.  The
only direct evidence of intent is
the testimony of the actor, but
triers of fact are skeptical of testi-
mony of sanctimonious intent.

The courts have, therefore,
developed a complicated scheme
of presumptions and shifting
burdens to give plaintiffs a fair
chance to reach the trier of fact
without encouraging frivolous
lawsuits.

What Employers Stand To Lose
Losing employment discrimi-

nation litigation means the
employer pays two people for the
same work: the retained employ-
ee and the terminated employee.

Losing an age discrimination
claim can mean paying three
times because a terminated
employee wins double damages
if the plaintiff shows that the
unlawful age discrimination was
“willful.”

Losing a federal discrimina-
tion claim concerning sex,
national origin, or religion can
add up to $300,000 in damages
for “pain and suffering” or even
punitive damages if the judge or
jury deems the employer to have
evil intent, as well as uncapped
back pay and front pay for lost
wages.  There is no cap for race
discrimination.  Losing discrimi-
nation claims based on state (and
some city) laws results in a vari-
ety of damages that may include
capped or uncapped pain and
suffering damages and punitive
damages.  Losing employers also
must pay employees’ legal fees.

But the saddest fact is that no
employer can “win” a discrimi-
nation suit.  Even a successful
defense costs executive time and
distraction and incurs consider-
able legal fees.

Avoiding Backfires
The only way to win litiga-

tion is to avoid it.  Employers
should plan litigation avoidance
and follow preventative human
resource practices.

The Time to Defend Begins Before
Hire

The time to defend against
termination lawsuits begins
before an employee is hired.
When employers hire someone,
they enter into a contract of
employment with that person.
That contract may be oral (typi-
cally, what is discussed are wages,
hours, and benefits like medical
insurance, holidays, and vaca-

Losing employment
discrimination 

litigation means the
employer pays two
people for the same
work: the retained
employee and the 

terminated 
employee.
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tions), but it is nevertheless bind-
ing on the employer.

If you want to retain the pre-
rogative of terminating an
employee for any reason (other
than reasons that are contrary to
a statute or, in some states, to
public policy), that desire had
better be spelled out in writing
and signed by the employee
before or at hire.  The best place
for the agreement is in a signed
employment application spelling
out at-will employment.

Watch Out For Unintentional
Promises

You should also take great
care to review personnel manu-
als, employee bulletins, and
other documents that state terms
of employment.  High-minded
promises of fair treatment for
employees can result in lawsuits
where juries decide what they
think is fair.

Cut Down Your Risks Before You
Use the Ax

Be sure that there is a prov-
able, unassailable business reason
— such as a clear violation of a
published work rule or a docu-
mented record of warnings for
poor performance or excessive
absenteeism — for any termina-
tion.  The reason should be
reviewed and established before
the employee is let go, not after.

A typical recipe for a disas-
trous lawsuit involves a long-term
employee who received wage
increases every year and whose
personnel file contains no written
warnings.  One day someone
decides that a formerly acceptable
level of performance is inade-
quate.  So the employee is uncere-
moniously let go.  If the employ-
ee had been warned of substan-
dard performance and given fair

warning and a reasonable oppor-
tunity to improve, the employer
would have had a better case.

Another invitation to a law-
suit occurs when there are sever-
al employees with a chronic
problem (like absenteeism), but
the older employee is the first
one fired.  Better to discipline the
worst first.  When younger peo-
ple, not in any protected group,
with similar absenteeism prob-
lems are not terminated, the
employer faces a strong inference
that the real reason for termina-
tion was age.  But if those with
the worst absenteeism records are
terminated first, especially after
warnings, it will be harder to
prove that hidden discrimination
was the real reason.

Ten Ways To Avoid (Or Win)
Employment Termination
Litigation

1. Say What You Mean — You
May Be Stuck With What You Say

Before hiring, review docu-
ments, like employment applica-
tions and personnel manuals that

are likely to be invoked in a ter-
mination lawsuit.  Be sure that
they promise only what you want
them to deliver.  Be sure that they
make clear that oral promises will
not change the written rules.

2. Loose Lips Sink Ships
Be sure that no one in

authority makes promises your
institution does not intend to
keep.  Tell employees that only
properly promulgated written
policies will be honored.

3. Fair Warning Wins Lawsuits:
Communicate Work Rules and
Warnings

Establish basic, written work
rules, and make clear that infrac-
tions can lead to discipline and
discharge.  Don’t adopt overly
specific rules.  Use rules like hon-
esty, courtesy, excessive absen-
teeism, sobriety, and a duty to
cooperate in company investiga-
tions.  Be sure every employee
receives a copy and signs it.  Use
(but don’t promise) progressive
discipline for lesser infractions.

Ten Ways To Avoid (Or Win) Employment
Termination Litigation

1. Say What You Mean — You May Be Stuck With What You Say

2. Loose Lips Sink Ships
3. Fair Warning Wins Lawsuits: Communicate Work Rules and

Warnings
4. Discipline the Worst First
5. Look Before You Lop
6. Consistency Is the Best Preventative
7. Fair Treatment Wins Cases
8. Buy Out the Bad Risks
9. Never Speak Ill of the Recently Departed

10. Consider Alternatives to Juries — Like Arbitration
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That is, give an employee an
opportunity to correct unaccept-
able behavior.  This might include
one or two written warnings,
acknowledged by the employee.

4.  Discipline the Worst First
If discipline is necessary, deal

with the worst offenders first.

5. Look Before You Lop
Get the employee’s side of the

story in front of witnesses and, if
possible, in writing signed by the
employee.  Then, check it out
before you act.  It is best to rec-
ognize factual weaknesses in
your case before it is too late.  If
you really don’t want the
employee on the payroll until
the facts are clear, suspend the
employee during your investiga-
tion, but offer back pay if the
employee is “cleared.”

6. Consistency Is the Best
Preventative

Be consistent in discipline —
similar infractions should receive
similar punishment.

7. Fair Treatment Wins Cases
Review the employee’s per-

sonnel file with an eye to fair-
ness: fair treatment as well as fair
warning.  Ask yourself how you
would react if you were an
impartial juror.  For example,
employees with longer seniority
merit more opportunities to cor-
rect their actions than newly
hired people.

8. Buy Out the Bad Risks
If you must fire someone but

think your termination rationale
could be viewed as suspect, con-
sider severance pay in exchange
for a release from any claims that
might arise from the termina-
tion.  This payment is not the

severance pay or vacation pay
that you give to anyone who is
terminated, but additional com-
pensation.  To be valid, a release
must be knowing, voluntary, and
for a valuable consideration, over
and above otherwise mandated
severance benefits.

Under the Age Discrimination
in Employment Act, you have to
give the employee 21 to 45 days
to consider the release and must
explicitly advise the terminated
employee to consult a lawyer.

9. Never Speak Ill of the Recently
Departed

Don’t stand in the way of the
terminated employee’s future
employment.  An employee who
has a new job is less likely to
bring a lawsuit against a previous
employer.  Bad references can

lead to expensive lawsuits.  But
good references are an admission
that there was not cause to ter-
minate.  Because of these risks,
adopt a policy of simply confirm-
ing dates of employment.

10. Consider Alternatives to Juries
— Like Arbitration

Wouldn’t you prefer to have a
business person decide a dispute
rather than a jury of employees?
You should consider offering or
requiring Commercial Rules of
Arbitration in employment ter-
mination disputes.

To these general rules add
one more: Know which laws are
applicable in your jurisdiction.
The laws are changing quickly
and often vary from state to
state.  ❚ ❚

Training Advice From the
Regulators: Overdraft Protection

ules and guidance coming
out of the federal bank

regulatory agencies often instruct
financial institutions to specifi-
cally train their employees on
how to help the institution com-
ply or avoid risk.  Bank trainers
should keep apprised of these
pronouncements and incorporate

the training as soon as possible
in their training programs and
schedules.  

New Overdraft Protection
Services

Proposed interagency guid-
ance on overdraft protection pro-
grams includes advice on training

Training &
Development

R
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employees to understand the new
types of overdraft products
offered and to explain the fea-
tures and fees clearly and accu-
rately to prospective customers.
HR managers and training special-
ists at financial institutions that
offer these programs should
design and schedule special train-
ing sessions for employees who
are in contact with customers.

The proposed guidance was
published in the Federal Register
on June 7, 2004 (69 FR 31858) by
the five federal financial institu-
tion regulators (Office of the
Comptroller of the Currency,
Federal Reserve Board, Federal
Deposit Insurance Corporation,
Office of Thrift Supervision, and
National Credit Union
Administration).  The regulators
were prompted to issue guidance
because of concerns over how the
new types of overdraft protection
products are being marketed, dis-
closed, and administered.

Horse of a Different Color
The new types of overdraft

services seen on the market differ
from the traditional products
designed to handle the occasion-
al bounced check, such as over-
draft lines of credit and linked
accounts.  The new programs
also differ from the accommoda-
tion service that banks have tra-
ditionally offered to good cus-
tomers.  Under such accommo-
dation practices, financial insti-
tutions frequently pay overdrawn
items and charge a “nonsuffi-
cient funds” (NSF) fee, although
this service is traditionally
offered on a discretionary, ad hoc
basis and is generally not pro-
moted as a customer benefit.

Many institutions are now
adopting revamped versions of
overdraft protection in which

they offer a short-term credit
facility to customers, who pay a
fee for using the credit when
their accounts run low on funds.
Extension of the credit is typical-
ly automatic for all customers
who meet the institution’s crite-
ria, up to an established limit,
usually between $100 and $500.
The credit facility commonly
covers all types of withdrawals,
including check payments, ATM
withdrawals, debit card transac-
tions, preauthorized debits, and
on-line transactions.

The regulators became con-
cerned that customers were con-
fused about their obligation to
pay fees and interest under these
programs.  Part of the blame, the
regulators believe, lies in how
overdraft protection services are
marketed and communicated to
customers.  In some cases, these
services are being represented as
a routine source of credit that
can substitute for good personal
money management.  Some
institutions even appear to
encourage customers to overdraw
their accounts to pay bills.

Some financial institutions
are aggressively marketing these
programs because of their ability
to generate attractive fee income.
The regulators, however, fear that
a lot of customers do not under-
stand what they are getting.  Part
of the solution, the regulators

believe, is to train employees to
know the institution’s product
and deliver better, more com-
plete and accurate information
to customers so they can make
informed decisions.

Training Best Practice
The interagency guidance dis-

cusses safety and soundness con-
siderations and legal risks associ-
ated with the new versions of
overdraft protection appearing
on the market.  The guidance
also presents a series of best prac-
tices that include thorough staff
training.

The guidance urges financial
institutions to train all employ-
ees who have contact with cus-
tomers.  The employees should
learn to explain the features of
the institution’s overdraft protec-
tion service and other choices
that may be more favorable.
Customer service representatives,
tellers, call center staff, and oth-
ers should be able to explain the
costs and terms of the institu-
tion’s program and how to opt
out of the service.

Employees should also be
trained to explain alternatives,
including traditional overdraft
credit lines, that may be more
suitable or desirable for the cus-
tomer.

The proposed guidance does
not offer specific suggestions for
training programs.  However, the
guidance can be used as source
material to create a “lunchtime
learning session” or a module
incorporated in the institution’s
employee and new hire training
program.  The list of best prac-
tices can readily be used as “dis-
cussion items” for training.

Comments on the proposed
guidance are due on August 6,
2004.  ❚ ❚

The regulators are con-
cerned about how the
new types of overdraft

protection products
are being marketed,

disclosed, and 
administered.
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set of rules has been pro-
posed by the Securities

and Exchange Commission (SEC)
that will affect bank employees
who engage in securities-related
activities.  Such employees may
work in the trust department,
custody department, or other
areas of the bank that handle
securities as a service or accom-
modation to customers.  The
rules also affect front-line
employees who refer customers
for securities investments.

The proposed rules, designat-
ed as new “Regulation B”* by the
SEC, implement Title II of the
Gramm-Leach-Bliley Act (GLBA)
of 1999.  The GLBA was designed
to modernize the financial servic-
es industry by, among things,
lowering the walls that were
erected by the Banking Act of
1933  (Glass-Steagall Act)
between the banking and 
securities industry.

Title II of the GLBA removed
banks’ blanket exemption from
registration as broker-dealers.  The

blanket exemption has allowed
banks and their employees to
handle securities as part of the
traditional business of banking
without registering as brokers or
dealers subject to supervision by
the SEC.  By removing the blan-
ket exemption, the GLBA intend-
ed to allow banks to engage in a
broader array of securities activi-
ties, subject to SEC supervision.

The GLBA recognizes, howev-
er, that banks and their employ-
ees may still handle securities as
part of the business of banking.
The law, therefore, replaced the
blanket exemption with 15 nar-
rowly defined functional “excep-
tions” to broker-dealer registra-
tion.  Securities-related activities
that fall within the exceptions
may continue to be performed
directly in the bank.

Any activities that fall outside
of the exceptions must be
“pushed out” of the bank, typi-
cally into a securities affiliate.
Employees who perform those
activities must be licensed and
qualified and must be transferred
to an SEC-supervised registered
securities affiliate.

The Regulation
Proposed “Regulation B” will

supercede interim final rules that

Bank Employees Affected by
Bank Broker “Push-Out” Rules

the SEC adopted in May 2001.
Those rules were postponed sev-
eral times and finally suspended
after the banking industry made
it clear that the provisions would
have far-reaching consequences
for bank operations and, in
many ways, were burdensome
and unworkable.  The new set of
proposed rules (SEC Rules 710
through 781) are collected under
the umbrella of “Regulation B”
and are intended to respond to
bankers’ concerns.

The proposal defines the terms
and conditions that must be pres-
ent for a bank to rely on the
GLBA exceptions from broker reg-
istration and so continue to han-
dle securities directly in the bank.

The remainder of this article
will summarize the GLBA excep-
tions that have implications for
bank employees and describe how
Regulation B proposes to address
them.  The SEC is seeking com-
ments on the projected impact of
the proposed rules by August 2,
2004, although a number of
banking industry trade associa-
tions have asked for an extension
of the comment period.

Networking Exception —
Referral Fees

The networking exception
allows banks to engage in net-
working arrangements, which are
contractual or written agreements
between a bank and a registered
broker-dealer under which the
broker-dealer offers brokerage
services to bank customers.  The
bank may receive compensation
related to brokerage transactions
effected as a result of the net-
working arrangement.

Unregistered bank employees
may engage in limited securities-
related activities and receive
incentive compensation in the

Compliance
Corner

*The SEC’s proposed Regulation B
should not be confused with the
Federal Reserve Board’s Regulation
B, which implements the Equal
Credit Opportunity Act.

A



HR BANKER •  JULY 2004 7

www.alexinformation.com

form of a “nominal one-time
cash fee of a fixed dollar
amount” for referring bank cus-
tomers to the broker-dealer.  The
referral may not be based on
whether a successful transaction
follows.

The purpose of these limita-
tions is to make sure that unregis-
tered bank employees are not
given incentives to promote a
brokerage business by engaging in
more than the limited activities
permitted under the exception.

• “Nominal” is clarified to mean
that the referral payment has a
value that does not exceed the
greater of three alternative meas-
ures: the employee’s base hourly
rate of pay, a dollar amount equal
to $15 in 1999 plus an adjust-
ment for inflation, or $25.

• “One-time” is clarified to
mean that a referral fee may be
paid to a bank employee no
more than one time per cus-
tomer referred by that employee.
Does not prohibit bonuses based
on the overall profitability of a
bank, determined and paid
regardless of the brokerage-
related activities of the employee
receiving the bonus.

• “Cash fee” allows the pay-
ment of referral fees or portions
of referrals fees other than in
cash to the extent that (i) such
payments are in units of value
with a readily ascertainable cash
equivalent; (ii) the total value of
the referral fee meets the nomi-
nal value conditions of the pro-
posed amended definition; and
(iii) the payment is made under
an incentive program that covers
a broad range of products and is
designed primarily to award
activities not related to securities.

• A “fixed dollar amount” is a
flat fee.

• The rule would eliminate the
concept of a “first securities-relat-
ed contact” and adopt a more
flexible notion of a referral as the
action taken by a bank employee
to direct a customer of the bank
to a registered broker or dealer
for the purchase or sale of securi-
ties for the customer’s account.

• A bank may pay a fee for a
brokerage referral only to the
employee who made the referral
and not to branch managers,
supervisors, or other employees.

• To help banks avoid having
to make payments for frivolous
referrals, the rule would provide
two exceptions to the limitation
that incentive compensation for
a referral may not be based on
whether the referral results in a
transaction.  Allows the payment
of referral fees to be contingent
on (a) whether a customer con-
tacts or keeps an appointment
with a broker-dealer as a result of
a referral; and (b) whether a bank
customer has assets meeting any
minimum requirement that the
registered broker-dealer or the
bank may have established.

Safekeeping and Custody
Activities Exception

This exception allows banks
that hold funds and securities for
their customers as part of “cus-
tomary banking” activities to
perform specified securities-
related functions with respect to
those securities without register-
ing as a broker.  Banks may, for
example, exercise warrants or
other rights, facilitate the trans-
fer of funds or securities in con-
nection with clearing and set-

tling customers’ securities trans-
actions, effect securities lending
or borrowing transactions and
invest cash collateral pledged in
connection with such transac-
tions, hold securities pledged by
a customer, or facilitate the
pledging or transfer of securities
that involve the sale of those
securities.

The exception also expressly
permits banks to serve as custodi-
ans or providers of other related
administrative services to IRAs
and pension, retirement, profit-
sharing, bonus, thrift savings,
incentive, or other similar bene-
fit plans without being consid-
ered a broker.  The exception
does not apply to a bank acting
as carrying broker or clearing
broker in connection with trans-
actions in securities, except for
government securities.

To mitigate unnecessary dis-
ruptions in banks’ existing safe-
keeping and custody practices,
conditional exemptions permit
banks to effect transactions in
securities over which they have
custody.  Specifically, banks may
accept orders from custody
accounts as long as they do not
receive any compensation for
effecting the transactions, do not
solicit orders, do not use their
employees to engage in broker-
age activities, and do not com-
pensate their employees for the
sale of securities.

Order Taking
• Exempts a bank from registra-
tion as a broker to the extent
that it accepts orders to effect
transactions in securities for any
custodial account opened before
July 30, 2004, or for accounts
opened after July 30, 2004 for
“qualified investors” as long as a

➡
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number of conditions are met.  Those conditions
include that bank employees taking orders do not
receive compensation from the bank, the execut-
ing broker or dealer, or any other person related
to the size, value, or completion of any securities
transaction.

Employee Duties
• Provides more flexibility by eliminating the
provisions of the interim rules that prohibit the
use of dually licensed employees to effect transac-
tions; that require a bank employee to primarily
perform duties for the bank other than effecting
transactions in securities; and that prohibit an
employee from receiving incentive compensation
for the amount of securities-related assets gath-
ered or the size or value of any customer’s securi-
ties account.

Small Bank Custody Exemption
• Allows banks with less than $500 million in
assets as of December 31 of both the prior two cal-
endar years, and that are not affiliated with a
holding company with consolidated assets in
excess of $1 billion, to accept orders for custodial
accounts.  A number of conditions apply, includ-
ing that the small bank not be associated with a
broker-dealer and that it receive no more than
$100,000 in 2004 dollars for providing order-
taking services.  Other conditions, including the
following employment related conditions, also
apply:

—  Disallows any payments to bank employ-
ees of incentive compensation related to
the order-taking transactions effected
under the small bank exemption except as
permitted under the networking exception
(that is, nominal referral fee not tied to
the success of the sale).

—  Permits small banks to use dual employees
with broker-dealers.  A registered represen-
tative may be employed by a broker-dealer
and also perform banking duties as an
employee of the small bank.

—  Allows small banks to use a dedicated bank
sales force to effect transactions in securi-
ties under the small bank custody exemp-
tion; the dedicated sales force may consist

of either unregistered personnel or registered
representatives employed by both a broker-
dealer and the small bank.

—  Clarifies that small banks using the small bank
custody exemption may pay their employees
(both registered representatives and unregis-
tered personnel) incentive compensation
under a networking arrangement.  ❚ ❚


