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Five Key issues impacting employers in the 
Financial services industry

JohN F. FuLLERToN III AND JASoN KAuFMAN

The authors identify five employment-related issues to which financial services 
institutions should pay attention. 

The economy may be improving, but challenges remain for employers 
in the financial services industry. From ever-increasing whistleblower 
claims to new diversity and inclusion regulations and recent Internal 

Revenue Service (“IRS”) determinations affecting bonus payments, financial 
services industry employers now have to navigate a number of new develop-
ments and potential pitfalls. Here are five issues that these employers should 
keep an eye on.

dodd-Frank and sarbanes-oxley WHistlebloWer  
Programs 

 The Dodd-Frank Wall Street Reform and Consumer Protection Act of 
2010 (“Dodd-Frank”) established a whistleblower “bounty” program enti-
tling individuals who voluntarily provide the U.S. Securities Exchange Com-
mission (“SEC”) or the U.S. Commodity Futures Trading Commission 
(“CFTC”) original information that leads to an enforcement action resulting 
in monetary sanctions greater than $1 million to an award of between 10 and 

John F. Fullerton III, a member of the firm in Epstein Becker Green’s Labor and 
Employment practice in New York, can be reached at jfullerton@ebglaw.com. 
Jason Kaufman, an associate in the firm’s New York office, can be reached at 
jkaufman@ebglaw.com.    
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30 percent of the total sanctions collected. Claims can easily be submitted 
online through the SEC and CFTC websites. Whistleblowers are not required 
to report alleged violations internally before going to the SEC or CFTC, and 
employers are prohibited from impeding individuals from speaking directly 
with the SEC or CFTC about a potential violation. 
 The bounty program permits whistleblowers to remain anonymous if 
represented by counsel, and this confidentiality remains in place unless and 
until a cash reward is paid. Dodd-Frank also includes strong anti-retaliation 
protections, such as: 

• the right to bring retaliation claims directly to court without having to 
first exhaust administrative remedies; 

• a six to 10 year statute of limitations; and 

• the right to collect damages equal to two times back pay (with interest) if 
successful. 

 Dodd-Frank also amended Section 806 of the Sarbanes-Oxley Act 
(“SOX”), which specifically prohibits publicly traded companies from retali-
ating against employees who report conduct adverse to shareholder interests. 
It extended the statute of limitations on SOX retaliation claims from 90 days 
after an alleged violation to 180 days after such violation or after the date on 
which the employee became aware of the violation. It also prohibited agree-
ments between employers and employees that waive employees’ rights under 
SOX or require employees to submit to pre-dispute arbitration of SOX com-
plaints. Finally, it expanded the definition of “publicly traded” companies to 
include privately-held subsidiaries and affiliates of such companies.
 Recent developments reflect an increasingly whistleblower-friendly land-
scape. For example, several New York federal court decisions have held that, 
like SOX, Dodd-Frank protects an employee who merely reports an alleged 
violation to his or her supervisor or manager. Further, the U.S. Department 
of Labor’s (“DOL”) Administrative Review Board has issued decisions in the 
past several years that have opened the floodgates for potential SOX claims by 
broadly holding that SOX anti-retaliation protections apply to employees of 
privately-held contractors and sub-contractors of publicly-held companies (a 
federal appellate court came to the opposite conclusion in May 2013, and the 
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Supreme Court granted certiorari and already has heard arguments on the is-
sue). In addition, this past December, the DOL announced that whistleblowers 
can now file SOX complaints online through submission of a computer-based 
form available on the Occupational Safety & Health Administration’s website. 
 The impact of these developments is tangible: The SEC recently reported 
that the number of Dodd-Frank whistleblower complaints is at its highest 
level since the whistleblower bounty program went into effect.

dodd-Frank diVersity standards ProPosed For tHe 
Financial serVices industry 

 Section 342 of Dodd-Frank requires each federal financial agency to es-
tablish an Office of Minority and Women Inclusion (“OMWI”) to oversee 
all matters concerning diversity in management, employment, and business 
activities. Each agency’s OMWI is headed by a Director responsible for de-
veloping standards for assessing the diversity policies and practices of entities 
regulated by the agency (“Covered Entities”).
 In accordance with this mandate, six federal financial agencies — the 
Federal Reserve Board, the Consumer Financial Protection Bureau (“CFPB”), 
the Federal Deposit Insurance Corporation,  the National Credit Union Ad-
ministration, the Office of the Comptroller of the Currency, and SEC (the 
“Agencies”) — have issued jointly proposed standards in four key areas of 
diversity and inclusion assessment: 

• Organizational Commitment to Diversity and Inclusion — standards for 
gauging how the Covered Entity promotes diversity and inclusion in em-
ployment and contracting, and how it fosters a corporate culture that 
embraces diversity and inclusion (e.g., the Covered Entity includes di-
versity and inclusion considerations as an important part of its strategic 
plan, conducts equal opportunity and diversity and inclusion education, 
and takes proactive steps to promote a diverse pool of candidates in hir-
ing and promoting).

• Workforce Profile and Employment Practices — standards for evaluating, on 
an annual basis, the Covered Entity’s diversity and inclusion efforts through 
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the use of analytical tools (e.g., the Covered Entity uses metrics and tracks 
workforce data to assess diversity and has policies and practices that create 
diverse applicant pools for internal and external opportunities).

• Procurement and Business Practices — Supplier Diversity — standards for 
assessing, on an annual basis, the Covered Entity’s use of minority-owned 
and women-owned suppliers, contractors, and subcontractors (e.g., the 
Covered Entity has a supplier diversity policy that provides a fair oppor-
tunity for minority/women-owned business to compete in procurement 
of goods and services and employs analytical methods to measure minor-
ity and women inclusion among suppliers). 

• Practices to Promote Transparency of Organization Diversity and Inclusion 
— standards for evaluating the transparency of the Covered Entity’s di-
versity and inclusion activities (e.g., the Covered Entity annually pub-
licizes its strategic plan for diversity and inclusion, its commitment to 
diversity and inclusion, and its progress toward achieving diversity and 
inclusion in its workforces and procurement activities).

 Recognizing the need for flexibility, the Agencies proposed that the stan-
dards be applied “in a manner reflective of the individual entity’s size and 
other characteristics” and acknowledged that they “may need to change and 
improve over time.” 
 The Agencies outlined a model approach for assessing a Covered Entity, 
which would include: 

• self-assessment by the Covered Entities, utilizing the proposed standards;

• voluntary disclosure of the self-assessment to the appropriate regulating 
agency; and 

• publication of efforts to comply with the proposed standards. 

 The model approach does not include any enforcement provisions, but it 
does provide that the Agencies will monitor the information submitted by the 
Covered Entities for use “in carrying out the Agencies’ diversity and inclusion 
responsibilities” and “may periodically review the information displayed on 
Covered Entities’ websites to monitor diversity and inclusion practices.”
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 Because the final, binding diversity and inclusion regulations will likely 
reflect the Agencies’ proposed standards, Covered Entities should take steps 
now to create policies and procedures in keeping with the proposed stan-
dards, to be ready when the final regulations are issued.

Pay disPutes in tHe Financial serVices industry 

 Pay disputes are a byproduct of the financial services industry’s wide-
spread use of incentive compensation. The potential exposure can be difficult 
to predict because many such disputes are handled in arbitrations adminis-
tered by the Financial Industry Regulatory Authority (“FINRA”) Dispute 
Resolution program, where arbitrators are free to render awards for employ-
ees based on notions of equity and fairness rather than on a strict application 
of legal principles and precedent. Over the past few years, however, cases in 
which equitable concerns have given way to hard facts and legal precedent 
provide some solace to employers.
 For example, in Goldstein v. Fifth Third Secs.,1 a licensed personal banker 
claimed that his former employer, Fifth Third Securities (a broker-dealer and 
investment subsidiary of Fifth Third Bank), owed him a bonus payment for 
the second quarter of 2010. The arbitrator denied the claim, finding that 
because claimant tendered his resignation with two weeks’ notice on June 15, 
2010, and specifically designated June 29 as his last day of employment, he 
was not entitled to a bonus since the company’s policy was that bonus eligi-
bility was contingent on active employment for the entire quarter. This deci-
sion is significant because it was reached through strict adherence to written 
policy, without regard to less stringent equitable considerations upon which 
arbitrators sometimes rely (e.g., that claimant would have been eligible for a 
bonus had he resigned just one day later). 
 In Yuan v. Getco LLC,2 a former Getco trader argued that the company 
failed to make certain fixed bonus payments in accordance with a contract 
he signed when he was hired. Noting that claimant was an “at will” employee 
and that nothing in that contract precluded Getco from changing his com-
pensation, the arbitration panel concluded that the company had switched 
to a discretionary bonus system during claimant’s employment and had in-
formed him of the change. Significantly, claimant was awarded nothing, even 
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though the panel found fault with the employer’s documentation regarding 
the change.
 Finally, in Koh v. Barclays Capital Inc.,3 claimant, who was terminated 
as part of a reduction in force, sought unpaid bonus and severance compen-
sation. The panel majority awarded no damages. Although it was standard 
practice at the company to award bonuses, the bonus claim was denied be-
cause an established policy stated that bonus compensation was discretion-
ary. As for the severance claim, claimant was offered a severance package but 
rejected it and, thus, was not entitled to an award. 
 One notable and unusual aspect of the decision was the dissenting opin-
ion of one of the panel members, which explicitly articulated the difference 
between arbitrating pay disputes and having them decided in court. Primarily 
concerned that claimant was not treated “with adequate fairness and equity” 
during the termination process, the dissent suggested the claimant should 
have received some portion of her expected bonus and all of her severance. 
The dissent felt that “[r]ather than deciding complex issues based solely on 
their legality ... equal or greater consideration should be given to the ‘spirit 
of the law,’ rather than its hard and fast interpretation.” According to the 
dissent, the flexibility and authority afforded to FINRA arbitrators to render 
“nonreviewable” decisions should be used to craft awards based on fairness 
and equity, not just case law or policy. 
 Although the goal is to avoid litigation altogether, the above examples 
demonstrate that clearly-written and well-documented compensation poli-
cies and procedures can go a long way toward setting employers up to prevail 
in pay disputes even before they arise, and that — even in arbitration — em-
ployers are able to prevail when their policies clearly state that bonus pay-
ments are discretionary (or that bonuses are not due if the employee termi-
nates prior to the payment date). Nevertheless, as reflected in the Koh dissent, 
employers should always proceed with an awareness that an arbitrator may 
decide a case based on the law’s spirit, despite its letter.

it Personnel: indePendent contractors or emPloyees 

 As the financial sector becomes increasingly reliant on information tech-
nology (“IT”) solutions and the use of independent contractors to manage 
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and support them, employers must be careful that these IT support personnel 
are, in fact, independent contractors and not employees. Correctly determin-
ing employment status is critical because misclassifying workers can expose 
an employer to substantial legal liability. 
 More than ever, banks and other financial institutions are implementing 
rapidly developing IT capabilities to interface with customers, quickly process 
complex data and financial transactions, ensure regulatory compliance, and 
manage business needs through increased automation and internal networking. 
As a result, the financial sector requires significant IT support services.
 The use of independent contractors to support these IT needs is quite 
common. Doing so provides a number of advantages. For one, independent 
contractors are often more cost effective. Employers are not required to: 

• pay minimum and overtime wages to independent contractors; 

• provide them with employee benefits; 

• withhold income, social security, and Medicare taxes from their compen-
sation; or

• make unemployment insurance or workers’ compensation contributions 
on their behalf. 

 In addition, independent IT contractors provide greater staffing flexibil-
ity since they can be retained on an as-needed basis and, of course, generally 
are not included in the department’s “head count” for budgetary purposes. 
Given the dynamic and complex IT solutions being used today, independent 
contractors are often more efficient and productive because they bring spe-
cialized expertise (e.g., database administration or business application pro-
gramming) to a particular project. Moreover, independent contractors are 
precluded from asserting claims for wrongful termination and certain types 
of employment discrimination. 
 That said, the employer must be certain that IT support staff retained as 
independent contractors truly fit the definition. If they do not, the employer 
could be liable for millions of dollars in unpaid wages and benefits owed to 
the misclassified employees, as well as back taxes and penalties owed to fed-
eral, state, and local governments. 
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 Generally speaking, whether an individual is an employee or an indepen-
dent contractor depends on the amount of control the putative employer has 
over the work: The more control the employer exercises, the more likely the 
individual will be deemed an employee. Because a financial institution may be 
unable to relinquish a certain level of control over projects that require close 
coordination with IT support — and because such projects necessitate ac-
cess to sensitive financial information and secure systems — such IT support 
personnel may actually be functioning as employees. It is not uncommon for 
independent contractors to be in place such a long period of time, working 
side-by-side with employees, that even if they were independent contractors 
at the commencement of their project, their role evolves to the extent that 
they are essentially indistinguishable from employees.
 Employers should consider the following when determining the proper 
employment status of IT personnel: 

• Whether the IT workers’ services are an integral part of the company’s 
business; 

• The extent of their investment in the equipment or materials they use; 

• The permanency of their relationship with the putative employer; 

• The degree of skill required for their services; 

• Their opportunity for profit or loss, depending on skill, efficiency, or 
productivity; 

• Whether the putative employer controls the manner in which their work 
is performed; and 

• Other relevant factors, including: where their work is performed; wheth-
er they are free to set their own hours; how they are paid; whether they 
can work for competitors and take other jobs; and whether they have a 
contractual relationship with the putative employer. 

 Recently, the government has been cracking down on employee misclas-
sification, which is not surprising given the billions of dollars in tax revenue 
at stake. Last November, New York became the fifteenth state to agree to col-
laborate with the DOL in a coordinated effort to prevent employers from mis-
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classifying employees as independent contractors. Further, some states, such as 
California, have passed legislation that penalizes employers for misclassifica-
tion. Employers need to carefully evaluate their compliance with the appro-
priate legal standards, to protect themselves against the significant monetary 
sanctions that could result from a government audit or class action lawsuit.

emPloyer deductions For bonus comPensation4

 Employers implementing annual bonus plans should be aware of recent 
developments that could impact the deductibility of bonus payments and 
whether they are in compliance with applicable tax regulations. An Inter-
nal Revenue Service (“IRS”) legal advice memorandum dated September 18, 
2013 (the “FAA”),5 indicates that certain common bonus plan provisions 
might affect the timing of an employer’s deduction for such payments under 
the “all events” test. 
 In the context of tax deductions, the “all events” test provides that, under 
the accrual method of accounting, a liability is incurred and is generally taken 
into account for federal income tax purposes in the taxable year in which: 

• all the events have occurred that establish the liability (i.e., the deduc-
tion);

• the amount of the liability can be determined with reasonable accuracy; 
and 

• economic performance has occurred for the liability. 

 Generally, all events occur when all required performance or other event 
upon which payment is conditioned is satisfied, or when payment is other-
wise unconditionally due, whichever is earliest. 
 An expense may be deductible before it is actually paid, but liability for 
the expense must first be firmly established. An employer may not deduct an 
anticipated expense based on events that have not occurred by the close of the 
taxable year.
 Revenue Ruling 2011-29 concluded that the “all events” test would be 
satisfied for purposes of deducting a bonus pool if, at the end of a year, the 
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employer must pay the bonus pool without any contingencies applying. In 
CCA 201246029, the IRS Chief Counsel Office opined that if any portion 
of the bonus pool might be forfeited after the current tax year, then all con-
tingencies have not been satisfied and therefore none of the bonus pool can 
be deducted in the current year. For a typical annual bonus plan, the pool will 
generally be deductible in the next year, when actually paid.
 The FAA addressed three bonus plan provisions under the “all events” 
test:

• Whether bonus amounts satisfy the test any earlier than they are paid, if 
the employer retains the unilateral right to modify or eliminate bonuses 
prior to payment; 

• Whether bonus amounts that must be approved by a committee of the 
employer’s board of directors before payment satisfy the test any earlier 
than they are approved; and 

• Whether bonus amounts that are, in part, based on subjective employee 
performance appraisals satisfy the test any earlier than such appraisals are 
completed. 

 The FAA answered each point above in the negative. The IRS concluded 
that neither the fact of liability nor the amount of the liability prong of the 
“all events” test can be satisfied if after the end of the year of performance the 
employer still has the right to modify or eliminate bonuses, bonuses are still 
subject to committee approval, or subjective determinations still need to be 
made to calculate bonus amounts. 
 This has important tax consequences for employers, as discretion and 
committee review are relatively common features of bonus plans, particularly 
those of publicly traded companies. Although the effect of the FAA is not 
entirely clear (it was issued by an IRS Field Counsel Office rather than the 
National Office), it does provide some insight as to the IRS’s thinking on the 
matter and how retaining discretion to affect bonus payments — whether 
outright or as part of certifying and approving performance results — could 
delay an employer’s tax deductions.
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notes
1 No. 10-04426 (FINRA Dec. 28, 2011).
2 No. 11-03970 (FINRA Nov. 29, 2012).
3 No. 11-02699 (FINRA Mar. 26, 2013).
4 The authors gratefully acknowledge the input of Jeffrey A. Lieberman, a member 
of the firm in the executive compensation practice, with respect to this section.
5 FAA 20134301F.


