
U
NEQUAL PROTECTION has 
become the rallying cry of 
those for whom the distribution 
o f  env ironmenta l  r i sks  i s 
i n e q u i t a b l e .  T h e  u n e v e n 

distribution of environmental risks across 
racial and socioeconomic groups, has 
coined the term environmental equity.

Although environmental equity or racial 
justice has traditionally been thought 
of with regard to the distribution and 
effects of environmental problems like 
toxic waste sites, 1 it also has application 
in environmental policy making and 
the administration of environmental 
protection programs. It demands that one 
consider the historic, cultural and esthetic 
nature of a community in the permitting 
or licensing process.

It was just such consideration that was 
lacking in the foment over the African 
Burial Ground. The only prerevolutionary 
African-American cemetery known to 
exist in the U.S. presented a unique 
record of colonial New York and African-
American history and heritage. Not 
surprisingly, the bones of black slaves 
were immersed in a thicket of race and 
politics, as the Mayor, the Landmarks 
Preservation Commission, the New York 
State Office of Parks, Recreation and 
Historic Preservation, the Professional 
Archeologists of New York City (PANYC), 
the Coalition for the Preservation of New 
Yorks African Burial Ground, as well as 
historians, archaeologists, architects, 
preservationists, anthropologists and 
lawyers sought a just response to a 
significant discovery.

The burial ground, an unprecedented 
archaeological find, was re-discovered 

during construction supervised by the 
General Services Administration (GSA) 
for a 34-story federal office tower and a 
four-story annex. GSA, a federal agency, is 
required under the National Environmental 
Policy Act (NEPA)2  to factor environmental 
considerations into its decision making. 
The Act mandates that federal agencies 
implement, to the fullest extent possible, 
methods and procedures designed to 
give environmental factors appropriate 
consideration.3 For an action that 
significantly affects the quality of the 
human environment,4, environmental 
impact statements (EIS) are prepared and 
circulated for public comment.

A draft EIS or DEIS, prepared at the 
behest of GSA in March 1989, asserted 
that the proposed federal/municipal 
office site has a low potential for 
containing prehistoric artifacts, since 
the site has been substantially disturbed 
by subsequent development sites.5 
It further concluded that most, if not 
all, if the remains of the burial ground 
were obliterated by the construction of 
basements and sub-basements. That claim 
was repeated in the latter part of 1990 at 
a public hearing and later when the final 
EIS, FEIS was submitted.

Upon excavation, however, the remains 
of more than 400 18th century African-
Americans and thousands of artifacts were 
unearthed. The site became the focus of 
public attention and pressure mounted to 
preserve it as a monument. Only after a 
Congressional hearing, demonstrations, 
vigils and even threatened litigation, did 
GSA halt excavation and agree, in light of 
the newly discovered evidence of human 
remains and artifacts, that a supplemental 
EIS was necessary.

Despite the chorus of voices speaking 
for the Africans, slaves and free people, 
for whom the site was a final resting 

place, it seemed that progress at all 
costs outweighed preservation. Would 
the same agitation have been required 
were the site not a Negro Burial Ground? 
At the least, GSA's insensitivity could be 
characterized as unequal protection. Even 
death, the great equalizer, found the bones 
of African-American ancestors relegated 
to lesser status.

It is for this reason that proponents 
of environmental equity argue that 
federal civil rights laws that prohibit 
discrimination should be enforced in the 
environmental realm. Moreover, when 
environmental protection decisions are 
made, due consideration must be given 
to whether an unfair impact on certain 
racial minorities could result.

Some protection from developers was 
afforded the burial ground when the 
Landmarks Preservation Commission 
granted it official historic status in February 
1993. No construction of the planned four 
story annex will proceed and efforts are 
underway to design a suitable memorial.

A cacaphony of voices sanctioned 
respect for the dead with respect for the 
law and justice.
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1. Toxic Wastes and Race in the United States - 
Commission for Racial Justice, United Church of 
Christ (1987).

2. 42 USC 4321-4370 (1986).
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Justice Includes Departed Ancestors
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