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C L E A N A I R A C T

C L I M AT E C H A N G E

The Environmental Protection Agency’s regulations for greenhouse gases could be one of

the most significant regulatory programs ever. The U.S. Court of Appeals for the District of

Columbia Circuit is expected to make a decision soon that could potentially stop, modify, or

expand the extent of greenhouse gas regulation. Depending on how the court rules, entirely

new classes of emitters could be subject to regulatory burdens, including small businesses.

This article examines the path of EPA’s regulatory program and discusses the consequences

of a decision on the most critical of the agency’s regulations—the Tailoring Rule.

D.C. Circuit Decision Could Determine Reach of EPA Greenhouse Gas Rules

BY EILEEN D. MILLETT

T he Environmental Protection Agency’s greenhouse
gas regulatory scheme could be the most far-
reaching regulatory program ever devised by a fed-

eral agency.1

Depending on the outcome of a case pending before
the U.S. Court of Appeals for the District of Columbia

Circuit, your local school, church, apartment building
and corner restaurant, as well as cement manufactur-
ers, coal-burning utilities, home builders, and construc-
tion companies, could come under EPA’s permitting
and recordkeeping requirements for greenhouse gas
emissions (Coalition for Responsible Regulation vs.
EPA, D.C. Cir., No. 10-1092, oral arguments 2/29/12).

In a nightmare scenario, all of these facilities, large
and small, would be required to comply with EPA regu-
lations for sampling, monitoring, recordkeeping and re-
porting, and all would be required to pay the fees asso-
ciated with permitting. EPA’s reach could go from sev-
eral hundred facilities—what it is now—to several
thousand or even 6 million facilities if the Tailoring
Rule is struck down. A decision, expected soon, could
potentially stop, stay, stall, modify, or expand the extent

1 EPA Administrator Stephen Johnson warned that ‘‘regula-
tion of greenhouse gases under any portion of the CAA could
result in an unprecedented expansion of EPA authority that
would have a profound effect on virtually every sector of the
economy and touch every household in the land.’’ Regulating
Greenhouse Gas Emissions Under the Clean Air Act; Ad-
vanced Notice of Proposed Rulemaking, 73 Fed. Reg. 44,354
(July 30, 2008). See also 147 DEN A-6, 7/31/08.
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of greenhouse gas regulation; the decision could sub-
ject entirely new classes of emitters to regulatory bur-
dens. How we got to this point, what the possible out-
comes mean for business and industry, what rules are
in contention, and whether Congress will step into the
breach are all the subjects of this article.

Clean Air Act Requirements
For two days at the end of February, a coalition of in-

dustry groups and several states were in court challeng-
ing four related climate change rules, as 94 lawsuits
were consolidated into four cases for oral argument. Up
for review were the endangerment rule, the Timing
Rule, the Tailpipe Rule, and the Tailoring Rule. Simply
stated, at issue is whether EPA can phase in the appli-
cation of its greenhouse gas regulations so that the
rules apply to the largest emitters of air polluting gases
first, and to those lesser emitters later.

The Clean Air Act requires permits for major station-
ary sources. The major source threshold is 250 tons per
year of emissions of a regulated pollutant, in most
cases, and in some cases, 100 tons. Should the rule first
apply to all emitters of pollutants in volumes of 100
tons/250 tons per year, or only to emitters of 100,000
tons, as EPA has decided in its so-called Tailoring Rule?
The proponents in the Coalition for Responsible Regu-
lation case, who are business groups and states, con-
tend that the Clean Air Act is unambiguous, and indeed,
very explicit in the thresholds that trigger regulation.
The act’s thresholds are extremely low, particularly for
a gas as common as carbon dioxide. The plain language
of the act requires permits for entities that emit 100
tons/250 tons of pollutants per year. However, following
the strict letter of the law and applying that standard to
greenhouse gases would require millions of facilities to
obtain permits. Thus, EPA argues that to avoid absurd
results—the agency and state regulators would be over-
whelmed with processing permit applications—the doc-
trine of administrative necessity should allow it to raise
the emissions threshold to 100,000 tons. In that way,
only the largest emitters would be covered. Lesser emit-
ters of greenhouse gases would be regulated at a later
date.

Endangerment Rule
The genesis of EPA’s rulemaking came in 1999 under

the Clinton administration, when 12 states petitioned
EPA to regulate greenhouse gas emissions from motor
vehicles under Clean Air Act Section 202(a)(1). EPA de-
nied the petition in August 2003, saying it had no au-
thority to do so, and moreover, if it did have the author-
ity it would be an unwise policy to exercise that author-
ity. In 2005, the states joined by other groups sued EPA,
and the D.C. Circuit, the same court that is considering
the Coalition for Responsible Regulation case, sided
with EPA, with one judge dissenting. In 2007, the U.S.
Supreme Court reversed the D.C. Circuit in Massachu-
setts vs. EPA 549 U.S. 497, 63 ERC 2057 (2007), finding
that greenhouse gases fit within the Clean Air Act’s
definition of air pollutant and that EPA had the author-
ity to regulate greenhouse gases. The court reasoned
that EPA could not shrink from its responsibility unless
the agency could provide a scientific basis for refusing
to act. Thus, if the agency found that greenhouse gases
presented a danger to public health or welfare, it was
bound to act. The ruling offered EPA two choices: either
it could find that greenhouse gases did not endanger

the public health or welfare, or it could show why it was
unable to determine scientifically that greenhouse
gases did not endanger public health or welfare. Faced
with a Hobson’s choice, EPA made the endangerment
finding. Business groups and states in the Coalition for
Responsible Regulation case argue that EPA still did
not go far enough, as the agency did not explain or set
criteria for determining the extent or the pace of cli-
mate change that ‘‘threatens’’ public health and wel-
fare.

Under the act, EPA is obligated to identity air pollut-
ants which ‘‘may reasonably be anticipated to endanger
public health or welfare.’’2 In July 2008, following the
ruling in Massachusetts vs. EPA, EPA published an ad-
vance notice of proposed rulemaking for greenhouse
gas emissions, a preliminary step in the regulatory pro-
cess. On Dec. 7, 2009, under the new Obama adminis-
tration, Administrator Lisa P. Jackson signed a final ac-
tion, under Section 202 (a), finding that six greenhouse
gases,3 among them carbon dioxide, constituted a
threat to the public health and welfare, and that the
combined emissions from motor vehicles cause and
contribute to the climate change problem. Following
the endangerment finding, on May 13, 2010 EPA issued
a final rule, tailoring the permitting requirements’ ap-
plicability to certain stationary sources, and modifica-
tion projects.4 EPA pointedly noted that once the pro-
gram ensued, emissions from small farms, restaurants,
and other smaller facilities would be regulated at a later
date, and that at its inception, only the very largest com-
mercial facilities would be covered.

Tailpipe Rule
The Tailpipe Rule issued in April 2010 set greenhouse

gas emission standards for cars and light-duty vehicles
through model–year 2016—the first ever federal green-
house gas limits—and was part of a joint rulemaking
with the National Highway Traffic Safety Administra-
tion. The Obama administration followed that up in No-
vember 2011 with a proposal to set even stricter limits
in the future, raising the corporate average fuel
economy (CAFE) standard to 54.5 miles per gallon by
2025, which would cut carbon pollution by half. This
CAFE standard was largely supported by the auto in-
dustry, which recognized that leaving such standards to
the states would create a balkanized patchwork of regu-
lations.

With the Tailpipe Rule in place and greenhouse gases
now regulated, EPA concluded in its Timing Rule that
the Prevention of Significant Deterioration and Title V
permitting requirements for stationary sources would
apply to the ‘‘newly regulated pollutant’’ once the regu-
latory requirement took effect for vehicles. Proponents
argue that the Timing Rule incorrectly claims that the
agency must regulate these emissions from stationary
sources once it also regulates them from mobile

2 Clean Air Act § 108 (a), 42 U.S.C. § 7408 (a).
3 The Environmental Protection Agency, headed by Admin-

istrator Lisa P. Jackson, found that six greenhouse gases en-
danger health: carbon dioxide (CO2), methane (CH4), nitrous
oxide (N2O), hydrofluorocarbons (HFCs), perfluorocarbons
(PFCs), and sulfur hexafluoride (SF6). Two of the aforemen-
tioned gases, perfluorocarbons and sulfur hexafluoride, are
not emitted by motor vehicles. However, EPA opined that all
six gases combine in the atmosphere and have the same effect.

4 See 92 DEN A-7, 5/14/10.
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sources, like motor vehicles. EPA maintains that regu-
lating cars under the Tailpipe Rule automatically trig-
gers a requirement to regulate greenhouse gases from
stationary sources.

Energy companies understood that once mobile
sources came under regulation, anyone who wanted to
construct a power plant that emitted carbon would be
required to go through EPA’s permitting process. If the
court were to strike down the mobile source rule, EPA’s
proposed requirements for stationary sources could be
deferred.

PSD and Title V programs
Under the Clean Air Act, permits for stationary

sources are required for new and modified sources un-
der two programs—the Nonattainment New Source Re-
view Program and the Prevention of Significant Dete-
rioration Program.5 States are authorized to implement
both programs through permitting. This is the grava-
men of the states’ argument in Coalition for Respon-
sible Regulation that EPA is coercing the states into en-
acting their own greenhouse gas programs. While the
PSD and New Source Review programs require permits
for new sources, Title V of the act requires permits for
all major industrial sources of air pollution.

Tailoring Rule
EPA’s dilemma as to how to handle the huge volume

of greenhouse gas emissions under the strict emissions
thresholds set out in the Clean Air Act for the permit-
ting program and the agency’s reliance on the Tailoring
Rule illustrate a classic conflict between statutory obli-
gation and limited resources. EPA proposes to phase in
industrial polluters covered by the new carbon rules
through 2016. Without the Tailoring Rule, the lower
emissions thresholds would have taken effect automati-
cally for stationary sources on Jan. 2, 2011. Essentially,
EPA tailored the numeric triggers for permitting re-
quirements under the act by upwardly revising the
numbers its regulation apply to by several orders of
magnitude. The agency’s action answered the question
of what remedy is available to an administrative agency
when it lacks the resources to carry out its statutory
duties—administrative necessity.

EPA regulations ordinarily apply to each new source
that emits 250 tons per year or more of a regulated pol-

lutant. Presumably the drafters of the Clean Air Act saw
the 250-ton limit as the defining line between large and
small emitters. It was reasoned that large emitters could
shoulder the costs associated with permitting and could
more readily adopt state-of-the-art pollution controls.
However, since carbon dioxide is emitted in amounts
much greater than other pollutants, EPA believed that
applying the 250-ton limit would sweep in many smaller
sources not intended to be covered by permitting, thus
overburdening the agency. The solution was to ‘‘tailor’’
the regulation for those requiring a permit to only in-
clude, for now, new sources that emit at least 100,000
tons per year and sources where expansion will cause
carbon dioxide emissions to rise by 75,000 tons annu-
ally.

The proponents in the lawsuit allege that interpreting
the law and regulations as they were meant to be inter-
preted threatens to destroy American jobs and derail
the nation’s economic recovery by imposing burden-
some and unnecessary new costs on countless employ-
ers in every sector of the economy. Regulated facilities
would be subject to requirements that range from sam-
pling, monitoring, and recordkeeping to reporting emis-
sions to EPA.

Conclusion
Predictably, both the plaintiffs and EPA see outcomes

in their favor. The decision on the Tailoring Rule could
have the most serious consequences. Were the court to
uphold the rule, EPA could successfully proceed with
regulating only the largest emitters. If the court finds
that in applying the Tailoring Rule EPA overreached,
the agency would be back to the starting gate with only
the endangerment rule. The agency would have little
choice but to seek a legislative fix, asking Congress to
amend the Clean Air Act. Placing such a remedy in Con-
gress’s hands, however, may mean that emitters of
greenhouse gases, large and small, are in for a long
wait. Failing that, EPA could seek additional resources
to administer a program that could encompass millions
of facilities, an unlikely scenario given our current eco-
nomic condition.
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5 The PSD program applies to ‘‘major sources’’ defined as
those which have the potential to emit 250 tons of air pollution
per year, as well as sources in specified categories that emit
100 tons per year. Clean Air Act § 169(1), 42 U.S.C. § 7479 (1).
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