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Context and Background

• Patient Protection and Affordable Care Act of 2010 (“PPACA”) (Section 3022) required 
establishment of a Medicare Shared Savings Program (“MSSP”) by January 1, 2012

• The MSSP is intended to encourage physicians, hospitals, and certain other types of 
providers and suppliers to form accountable care organizations (“ACOs”) to provide cost-
effective, coordinated care to Medicare beneficiaries.

• PPACA constructed the concept of ACOs; Centers for Medicare and Medicaid Services 
(“CMS”) was to determine parameters of the program through regulations.  

• March 31, 2011 – CMS issued much anticipated regulations proposing how ACOs would 
implemented. 

• Addressed structure, governance, operational requirements and how potential savings 
( d l ) ld b h d b M di d h ACO(and losses) would be shared between Medicare and the ACO

– Regulations represent significant interagency coordination between CMS, OIG, DOJ, 
FTC and IRS

– However, significant concerns raised by the key associations representing all major 
healthcare stakeholdershealthcare stakeholders 

– Comment period is closed; final regulations are due ?



What is an ACO?
• Organization comprised of multiple Medicare service providers with a level of integration 

sufficient to deliver “accountable care.”

“• “accountable care” – care that is more coordinated, more transparent to the consumer, 
using evidence-based measures to achieve better outcomes, greater patient satisfaction 
and improved cost-efficiency; both, the payment and delivery system for healthcare need to 
change to achieve accountable care

• Idea is that such coordinated care is better care which often costs less, because it helps to 
ensure that the patient receives the right care at the right time, with the goal of avoiding 
unnecessary duplication of services and prevention of medical errors.

• Eligible ACOs include: 
– Physicians and other professionals in group practice arrangements
– Networks of individual physician practices
– Partnerships or joint ventures between hospitals and physicians– Partnerships or joint ventures between hospitals and physicians
– Hospitals employing physicians
– Other groups of eligible participants approved by CMS

ACO th t f t h d d t lit f t d d h• ACOs that feature shared governance and meet quality performance standards can share 
in resulting savings achieved by Medicare



Main Governance, Structure and 
Operational Requirementsp q

• Formal legal entity – any form

• Governing body:
– 75% of control by ACO participants
– representative of Medicare beneficiariesrepresentative of Medicare beneficiaries

• Full-time, board certified medical director as part of executive team

• 3 year agreement with HHS

• Primary care physicians 
– Sufficient number for at least 5,000 Medicare beneficiaries
– At least 50% must be “meaningful users” of electronic health records by second year
– Exclusive to the ACO

S ffi i t i li t h i i d t d t b l i t th ACO• Sufficient specialist physicians – do not need to be exclusive to the ACO

• Information technology sufficient to enable ACO to collect and evaluate performance data

• Measure and report performance on 65 quality criteria in five domains:
– Patient/care giver experiencePatient/care giver experience
– Care coordination 
– Patient safety
– Preventative health
– At risk population/frail elderly health issues

• Demonstrate patient-centeredness, e.g.
– Engagement of beneficiaries through education, shared-decision making and surveys
– Systems to identify high-risk individuals and processes to develop individualized care plans for 

target populations



Shared Savings
• Savings measured against CMS benchmark – the amount that CMS estimates Medicare 

would have been spent for the ACO attributed patients in the absence of the ACO

• Track One - no downside risk until the third year of the contract with CMS; ACO can 
receive up to 50% of savings against the CMS benchmark up to 7.5% of the total 
benchmark amount. 

• Track Two –ACO shares both, savings and losses from the first year; but there is a higher 
potential upside of up to 60% of savings against CMS benchmark up to 10% of the total 
benchmark amount. 

Th h ld i f 2% i t b h k b f i h d• Threshold savings of 2% against benchmark before any savings are shared

• Higher potential payments are available to ACOs that achieve higher quality performance. 

• By the beginning of the third year of the contract, however, all providers would share risks 
as well as savings.

• 25% withhold of any shared savings payment to ensure repayment of any losses under 
the program



Alternative ACO Models
• Pioneer ACO Model aimed at organizations that have already 

started coordinating care for patients and are ready to move to 
i i k b d d l ith l b ( tmore aggressive risk based models with a larger number (at 

least 15,000) Medicare beneficiaries

• Advanced Payment ACO Initiative that would allow certain 
participants in the program to get part of their expected savings 
up front to invest in care coordination.

• The Administration is offering “free Accelerated Development 
Learning Sessions to help providers learn how they can 
improve care delivery and coordination.”



Criticisms and Concerns -
Highlightsg g

• Retrospective assignment of beneficiaries is a challenge to effectiveness

• Benchmark methodology is flawed• Benchmark methodology is flawed

• Prescriptive requirements are too burdensome; don’t bear enough relation to 
outcomes

• Imbalance between risk and reward
– Start-up costs would be significant

ff th h ld f 2% t 3 9% i b f i h d– payoff threshold of 2% to 3.9% savings before any savings are shared 
may be too high

• Lack of patient responsibilityp p y

• May have anti-competitive results

• State insurance law implications?



Representative EBG Client Activities
• Hospital physician alignment initiatives; physician group mergers

• Evaluating suitable ACO structures for health systems and large multi-specialty medical g y g p y
groups

• Evaluating quality and cost strategies for different payors/programs (e.g., Medicare, 
Medicaid and commercial payors) for ACO and ACO-like initiatives

• Providing health regulatory and corporate/contracts advice in developing an 
innovative quality incentive and gainsharing program in which the participating physicians 
earn "credits" from their quality and cost savings performances that will be applied to EHR 

d ACO ti i ti t itiand ACO participation opportunities.

• Revising managed care agreements in order to include financial incentives for hospitals 
and physicians to take into consideration quality and cost 

• Advising health system with design of an alternative payment arrangement in order to 
become an accountable care organization; legal and consulting teams are collaborating to 
identify opportunities and implement the bundled payment arrangement

• Comments to proposed rules on behalf of industry associations, clinics and health 
systems



What’s Next?
• Richard Sorian, HHS assistant secretary of public affairs: “100 percent confident that 

Accountable Care Organizations will be established on schedule, improve the quality of 
care and lower costs….We’re taking comments on a proposed rule, and those comments 

ill k th l t th t’ h th k ” N t B i “will make the rule stronger — that’s how the process works.” Note: Being “on 
schedule” means a program launch date of January 1, 2012.

• American Medical Association:  “Since this is a completely new Medicare delivery and 
payment model the AMA urges CMS to issue an interim final rule rather than a final rulepayment model, the AMA urges CMS to issue an interim final rule, rather than a final rule, 
so that CMS maintains the flexibility to modify and improve the ACO regulations as the 
agency learns more about this model.”

• The Medicare Payment Advisory Commission (MedPAC) also recognized the importanceThe Medicare Payment Advisory Commission (MedPAC) also recognized the importance 
of program flexibility. The group, which advises Congress on Medicare payment issues, 
told CMS that “shifting from volume-driven to value-driven care will not be quick or easy, 
and it cannot be expected that a single set of regulations will be able to address all 
contingencies or difficulties that may arise. ACOs represent an opportunity to transform 
h d li b li i h i ill i id h h ithe delivery system, but realizing that opportunity will require providers to change their 

practices and take a risk on a novel payment system and CMS to be flexible and 
responsive as the program evolves.”

There is widespread agreement as to the current problems with the U S health care• There is widespread agreement as to the current problems with the U.S. health care 
delivery and payment system and the end goals for improvement – the challenge is in the 
transition. 
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