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Introduction
The Patient Protection and Affordable Care Act (PPACA)1 was 
signed into law on March 23, 2010. One portion of the PPACA is 
the Elder Justice Act of 2009 (EJA),2 which creates a comprehen-
sive federal elder justice system with broad application to certain 
individuals who are residents of long term care facilities or those 
receiving or providing services to those facilities. 

While this article provides an overview of some of the EJA’s key 
provisions, the main takeaway is that long term care facilities will 
be exposed to a substantial increase in litigation, mostly because 
of the heightened awareness of elder abuse and exploitation 
issues, and the substantial funding for education and training in 
this area contained throughout the EJA. The Secretary of the U.S. 
Department of Health and Human Services (Secretary), working 
in partnership with states’ Attorneys General and other state law 
enforcement agencies, are expected to press legal actions against 
those covered by the EJA. Virtually all fifty states already have 
some form of statute dealing with abuse of elders. It is therefore 
critical in these circumstances for long term care facilities to  have 
in place currently, or be in the process of putting in place, policies 
and programs to ensure and monitor compliance with the EJA 
in order to limit risk of exposure and to position themselves to 
respond to any action brought by the government. Some practical 
suggestions to achieve those goals are recommended at the end of 
this article.

Mandatory Reporting Requirements
What makes the EJA unique is that it not only protects whistle-
blowers (discussed in more detail below), which is a major 
element of the PPACA in general, but also provides an affirmative, 
independent reporting requirement that carries substantial fines 
and other potentially more drastic consequences for noncompli-
ance. Facilities covered by the EJA are long term care facilities 
that receive at least $10,000 in federal funds during the preceding 
year. The Act also covers owners and operators that have the 
obligation to annually notify each “covered individual” about his 
or her individual obligation to comply with the reporting require-
ments of the EJA, and otherwise comply with its provisions.3

A “covered individual” is defined by the EJA as each indi-
vidual who is an owner, operator, employee, manager, agent, or 
contractor of a long term care facility subject to the EJA.4 Such 

individuals must report to the Secretary and one or more law 
enforcement agencies in the local political entity where the facility 
is located, any “reasonable suspicion” of a crime against a resident 
or other person receiving care from a long term care facility.5 

The time limits for giving notice are short. If serious bodily harm 
is involved, notice must be given immediately, but no less than 
two hours after forming the suspicion. If no serious bodily injury 
is involved, notice must be given within twenty-four hours after 
forming the suspicion.6 

Failure to comply with the reporting obligations may result in 
heavy fines to the institution and each covered individual, and 
even exclusion from federal healthcare programs and ineligi-
bility for federal funds. More specifically, a covered individual 
is subject to a monetary penalty of not more than $200,000. In 
addition, if the failure to notify exacerbates the physical injury to 
the resident, a covered employee could be excluded from federal 
healthcare programs at the Secretary’s discretion.7 Moreover, the 
long term care facility may also be disqualified from receiving 
federal funds if the Secretary so determines.8

Moreover, during any period, if the covered individual becomes 
an “excluded individual” for violating the statute, a long term care 
facility that employs such individual shall be ineligible to receive 
federal funds under the Act.9 Thus, by employing an excluded 
employee, the long term care facility will be disqualified from 
receiving federal funds even though the institution did not actu-
ally participate in any wrongdoing. This puts a heavy burden on 
long term care institutions to monitor not only their own actions, 
but also the actions of individuals who independently violate the 
EJA.

In short, this is a comprehensive law with stiff penalties for 
failure to meet its reporting obligations that can potentially put 
the facility out of business. There is some chance of relief in the 
EJA if the Secretary decides that a facility serving an underserved 
population is financially burdened.10 
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Whistleblower Protections
In addition to the strict self-reporting requirements, the EJA also 
provides specific whistleblower protections to those employees 
who report, cause a report to be made, or take steps to make a 
report. Long term care facilities are prohibited from retaliating 
against any employee who engages in these activities. Retalia-
tion includes any adverse employment action such as discharge, 
demotion, suspension, threats, harassment, or denial of a benefit 
such as a promotion.11 The consequences for violating this 
provision are stiff. If a long term care facility retaliates against a 
whistleblower, it will be subject to a civil monetary penalty of 
up to $200,000 or  exclusion from participating in any federal 
healthcare program for two years by the Secretary. Each facility 
must post these rights, which include how to file a complaint.12 

Increase in Litigation
Although at the present time there is no private right of action 
in the EJA, a substantial amount of money in grants has been 
authorized through 2014 to the Secretary and others to enforce 
the statute’s provisions and to encourage and train individuals 
to develop expertise and provide services to stop elder abuse, 
neglect, and exploitation. Grants will be provided for higher 
education institutions to establish and operate stationary forensic 
centers, and for other entities to operate mobile forensic centers.13

The EJA also provides significant funding designed to encourage 
compliance activity that will likely expose long term care facili-

ties to more scrutiny from federal and state authorities and to 
increased litigation alleging non-compliance. 

There is some form of elder abuse law in virtually every state 
that also will receive funding for training and other resources 
to enable state law enforcement officials to pursue enforcement 
actions. For example, the EJA has authorized several million 
dollars for grants and training to state entities to support their 
ombudsman programs through 2014 ($5 million for fiscal year 
(FY) 2011, $7.5 million for FY 2012, and $10 million for each of 
FYs 2013 and 2014).14 An additional $10 million also has been 
authorized to be appropriated for each FY 2011 through 2014.15 

The purpose of these grants is to improve “the capacity of State 
long-term care ombudsman programs to respond to and resolve 
complaints about abuse and neglect.”16 In addition, there are 
numerous other grants to support state and local adult protec-
tive services that investigate reports of elder abuse, neglect, and 
exploitation.17 The EJA also anticipates spending $12 million 
each year until 2014 to create a National Training Institute to 
train and support federal and state surveyors who investigate 
allegations of abuse.18 

Practical Steps to Put in Place to Limit Risk
These and other programs will no doubt make federal, state, and 
local authorities more aware and better prepared to commence 
legal actions against long term care facilities and covered 
employees for violations of the EJA. Recommended methods and 
actions that long term care facilities should have in place to limit 
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the risk of the government starting an action alleging a violation 
of the EJA, or if such action is brought, how to respond, include:

• Performing detailed auditing of the facility’s awareness and 
existing programs to determine what is needed for compliance 
with the EJA;

• Devising and implementing semi-annual and new employee 
orientation training programs for all individuals who may be 
covered by the Act;

• Posting the required notice informing individuals about the 
non-retaliation requirements of the EJA; 

• Identifying the local law enforcement agencies that must 
be notified if a “covered employee” has reasonable cause to 
believe that a reportable event has occurred; and

• Checking job applications and other lawful methods during 
the hiring process to determine if the applicant is an “excluded 
employee” so as to avoid the significant consequences for 
employing such individuals. It is also critical to have in place 
procedures to monitor “covered employees” to assure that 
they are aware of and are carrying out their reporting require-
ments.19 

Conclusion
All in all, the requirements of the EJA create significant respon-
sibilities and litigation exposure to long term care facilities that 
cannot be ignored. If these facilities have not taken measures 
to limit their risk under the Act and put in place programs to 
detect and remedy problems and ensure compliance, they should 
do so immediately in order to avoid costly litigation and to be 
adequately positioned to defend against any litigation that may be 
brought against them.

*Barry A. Guryan, Esquire (bguryan@ebglaw.com), is a Shareholder 
at Epstein Becker & Green PC, and manages its Boston, MA, office. 
He is also a member of Epstein Becker & Green’s Health, Employment, 
and Labor Initiative. Mr. Guryan has more than thirty-five years of 
experience practicing labor and employment law and is a member of 
AHLA. He is a past vice chair of AHLA’s Labor & Employment Prac-
tice Group.
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