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Challenges Facing Benefits and Compensation in the Obama Era:
16 Questions on Employers’ Minds for 2011 and Beyond

BY JOAN A. DISLER, GRETCHEN HARDERS,
AND MICHELLE CAPEZZA

D uring the past two years, we have seen legislative
and regulatory actions taken that significantly im-
pact employer-provided benefits and compensa-

tion. Three main areas of benefits have been targeted:
health plans, retirement plans, and executive compen-
sation.

As President Obama took office, the Emergency Eco-
nomic Stabilization Act (‘‘the bailout legislation’’) had

recently been passed, followed by the American Recov-
ery and Reinvestment Act (‘‘the stimulus bill’’), the Pa-
tient Protection and Affordable Care Act (‘‘health re-
form’’ or ‘‘PPACA’’), the Dodd-Frank Wall Street Re-
form and Consumer Protection Act (‘‘Dodd-Frank’’),
and numerous actions intended to increase transpar-
ency and disclosure to participants in ERISA plans.
Many current proposals seek to attack various deduc-
tions and credits available to employers that sponsor
benefit plans.

We have developed 16 questions (and answers) that
reflect where we are now and what we believe employ-
ers need to know to prepare for the possible changes to
benefits and compensation yet to come during the re-
mainder of the Obama administration.

Health Reform
In a recent survey co-sponsored by the National Busi-

ness Coalition on Health and the publication Business
Insurance, 74 percent of employers responded that they
expect the health reform law will further increase their
health care costs. Over the last few months, several tac-
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tics have been used to delay the implementation of the
law and challenge its survival.

1. What are some of the key provisions under PPACA that
were recently delayed?

Certain provisions of PPACA were effective for plan
years beginning after Sept. 23, 2010, affecting most em-
ployers with calendar-year plans beginning on Jan. 1,
2011. The government has issued some additional guid-
ance, with a limited opportunity for public comment.
Given this fast time track, certain regulatory changes
and delays were made in late 2010. For instance, grand-
fathering rules were expanded to allow a change in the
insurance provider. Additionally, automatic enrollment
requirements for group health plans of employers with
200 or more employees have been delayed until regula-
tions are issued. Certain requirements relating to
changes to internal review and external claims review
procedures and reporting and disclosure requirements
were also delayed.

2. Since several lawsuits have challenged the
constitutionality of PPACA, can employers stop
implementing the new law?

No, PPACA is still the law of the land. However, since
PPACA’s passage, more than 20 states have filed law-
suits challenging the law’s (and, particularly, the indi-
vidual mandate’s) constitutionality. Judge Hudson in
Virginia found the law unconstitutional as exceeding
Congress’s commerce clause power. There, the judge
ruled that the federal government cannot compel indi-
viduals to buy health insurance and penalize them for
not doing so, which the individual mandate seeks to do.
This was also the view of Judge Vinson in Florida who
found the individual mandate unconstitutional and that
PPACA has no severability clause. However, another
district court held that the individual mandate was con-
stitutional under a ‘‘rational basis’’ test—i.e., it is ratio-
nal ‘‘for Congress to conclude that individuals’ deci-
sions about how and when to pay for health care are ac-
tivities that in the aggregate substantially affect the
interstate health care market.’’ It remains to be seen
what the higher courts decide. Many argue that without
the individual mandate, the law has no teeth.

3. Besides lawsuits, will deficit reduction proposals impact
whether employers offer group health coverage at all on or
after 2014?

The National Commission on Fiscal Responsibility
and Reform, and other proposals, recommend phasing
out the tax exclusion of employer-provided health care.
This means that, beginning in 2014, employees would
be taxed on employer health care contributions. The
Deficit Reduction Task Force (‘‘DRTF’’) has also dis-
cussed a phase-out of the tax exemption for employer-
provided health insurance. Beginning in 2018, PPACA
will impose the so-called Cadillac tax on health insur-
ance plans costing more than $27,500 annually for fam-
ily coverage. The DRTF would go one step further by
limiting the tax exemption to the 75th premiums per-
centile in 2014, freezing it until 2018, and eliminating it
altogether by 2038. We expect that employers will do a
significant cost-benefit analysis to determine whether
they are better off paying the penalties and having their
employees go to a state-based American Health Benefit
Exchanges (‘‘Exchange’’) to purchase their coverage.
Any deficit reduction proposals limiting the tax exclu-

sion for employees and employers will factor into this
determination.

4. Will delay tactics dramatically hinder the
implementation of the new law?

There will be delays by the nature of the regulatory
process. For example, the House of Representatives re-
cently passed the ‘‘Repeal the Job-Killing Healthcare
Law Act.’’ We cannot make predictions, but we do think
that the repeal of PPACA is unlikely. Despite the uncer-
tainty as to implementation, employers must be aware
that many of the laws are in effect today, and compli-
ance is required now.

5. Another important issue in health reform is the
nondiscrimination provision under 105(h) of the tax code
for insured medical plans. What does it mean for
severance arrangements and employers making COBRA
premium payments?

PPACA’s nondiscrimination provision states that in-
sured group health plans may not discriminate in favor
of highly compensated employees regarding eligibility
or benefits. On Dec. 22, 2010, the IRS announced that
this provision will not take effect until regulations are
issued.

Nondiscrimination rules have existed for self-insured
plans. The biggest impact of PPACA’s nondiscrimina-
tion rules will be on COBRA and retiree medical subsi-
dies. Employers often provide COBRA subsidies to ter-
minated employees as part of a severance pay plan, or
to an individual who separately negotiated a severance
package. If it is too difficult or unnecessarily risky for
employers to provide COBRA subsidies, they may de-
cide to eliminate the benefit altogether. There is an ex-
ception for retiree plans; however, it is very limited as it
restricts participation exclusively to retirees and not ac-
tives.

6. The Obama administration is moving toward making
individuals responsible for their own care rather than
waiting for employers to pay all health care costs. What
will be the impact of this on the design of wellness
programs?

Under PPACA, there are increased incentives for
employer-offered wellness programs that are part of a
group health plan and require individuals to satisfy a
standard related to a health factor in order to obtain a
reward—e.g., programs that require attainment of cer-
tain results on biometric screenings. These types of pro-
grams must satisfy the nondiscrimination requirements
of the Health Insurance Portability and Accountability
Act (HIPAA). Other types of wellness programs that are
designed, for example, to provide fitness center reim-
bursement or reimbursements for costs to stop smok-
ing, regardless of whether the employee quits smoking,
do not have to comply with HIPAA nondiscrimination
regulations. Currently, where the wellness program
must comply with HIPAA nondiscrimination regula-
tions, the total reward to the individual is limited to 20
percent of the total cost of coverage under the plan.
PPACA increases this percentage to 30 percent, effec-
tive 2014; this may be raised prior to 2014 through regu-
lation. And, where the Department of Health and Hu-
man Services (‘‘HHS’’), Department of Labor (‘‘DOL’’),
and Department of the Treasury (‘‘Treasury’’) deem ap-
propriate, that amount could increase to 50 percent.
More guidance on these programs is expected soon. By

2

4-6-11 COPYRIGHT � 2011 BY THE BUREAU OF NATIONAL AFFAIRS, INC. HIR ISSN 2154-8986



2013, the government will begin periodically surveying
workplace wellness and health promotion programs to
measure and improve their effectiveness.

7. How does the Obama administration’s position on
wellness and individual responsibility reconcile with some
of the other provisions of PPACA that may impact an
individual’s access to health coverage?

It seems there are two parallel schemes running at
the same time: encouragement of valuable employer-
provided health benefits, and increased individual re-
sponsibility to obtain minimum coverage. Under
PPACA, most individuals will be responsible for obtain-
ing coverage from an Exchange or their employer, or
risk paying a penalty. Employers are faced with penal-
ties, too, if they fail to provide minimum essential cov-
erage. If employers also lose a tax incentive to provide
a group health plan to their employees, individuals will
be forced to shop for insurance on their own and handle
their own selection of services.

Retirement Plans
As baby-boomer retirements increase, there is a real

concern over retirement security and employer retire-
ment programs, which supplement the government-
sponsored Social Security system. Yet, because of the
economic downturn, ensuring sufficient retirement in-
come is a serious challenge for the Obama administra-
tion.

8. How would deficit reduction proposals affect the cap on
contributions?

The DRTF recommends capping contributions to de-
fined contribution plans to the lower of $20,000 or 20
percent of income. Currently, the cap is $49,000 or 100
percent of income. The proposal would cap elective de-
ferrals at $16,500 and limit an employer’s ability to pro-
vide matching contributions to about $3,500 annually.
Defined contribution plans are the principal employer-
provided retirement plans. This cap on contributions
goes directly to the heart of these plans. When tax in-
centives to provide 401(k) plans are reduced, employers
are less likely to sponsor retirement plans, shifting re-
sponsibility for retirement saving to the individual. The
American Society of Pension Professionals and Actuar-
ies (‘‘ASPPA’’) opposes the proposals. According to the
ASPPA, when an employer 401(k) plan is offered, 70
percent of employees with income between $30,000 and
$50,000 save for retirement, compared with 5 percent of
employees who save for retirement on their own.

9. How would deficit reduction proposals affect Pension
Benefit Guaranty Corporation (‘‘PBGC’’) premiums?

The PBGC insures defined benefit retirement plans in
the event a plan is terminated and does not have suffi-
cient assets to pay plan benefits. The PBGC is currently
at a deficit of around $21 billion. One proposal would
increase the premiums that employers pay to the PBGC
to insure those benefits in order to help close the PB-
GC’s deficit.

There is also new regulatory guidance relating to the
funding status of defined benefit pension plans, includ-
ing collectively bargained, multiemployer pension
plans. The guidance includes requirements for provid-
ing annual notices of the funding status of the plan and
supplies certain funding relief for multiemployer plans.

10. With the number of pension plans dwindling, 401(k)
plans are becoming the sole retirement income that many
individuals will have available. Because of this, there is a
heightened emphasis on making plan fees and expenses
transparent so that employees will have all the information
they need to make investment decisions. What information
on fees, expenses, and investments must be provided, and
when is this requirement effective?

The DOL has focused on fee disclosure rules under
its ‘‘fee transparency’’ initiatives. On July 16, 2010, the
DOL issued new rules (originally effective July 16, 2011,
but now postponed until Jan. 1, 2012) on fee disclosures
and potential conflicts of interest. The new rules require
service providers to disclose certain information to plan
sponsors relating to hidden or indirect fees.

The purpose of these rules is to improve transparency
of indirect fees that are passed along to plan sponsors
and participants, including fees in connection with the
‘‘bundling’’ of services, revenue sharing, brokers’ fees,
12b-1 fees, and similar fees. Disclosures of those fees
will give plan fiduciaries an understanding of the cost of
investments offered to plan beneficiaries. The DOL also
applies these fee transparency rules to group health
plans, such as services provided by pharmacy benefit
managers, but it has requested public comment on how
to develop standards that make sense for group health
plan service providers. The real issues are whether ser-
vice providers will be able to adequately disclose this in-
formation, and whether plan fiduciaries will be able to
disseminate the information in an effective way.

11. What disclosures must a plan sponsor make to the
employee-participants, and when are they due?

New regulations passed last October will take effect
for plan years on or after Nov. 1, 2011. Plan administra-
tors must provide enhanced and uniform disclosures
about retirement plan fees and expenses, investment in-
formation, and general plan information. These disclo-
sures must be made regardless of whether the plan is
designed as a 404c participant-directed plan under
ERISA. There are disclosure requirements upon initial
plan eligibility and in annual notices. Also, quarterly
plan statements must list amounts charged to the par-
ticipants’ accounts during the preceding quarter and
descriptions of these charges. The DOL has issued a
model chart containing guidance on how to organize
this comparative information on investments and fees.

Additionally, proposed regulations were issued last
November regarding enhanced disclosures on target-
date funds. These regulations would add further re-
quirements to the participant-level disclosures dis-
cussed above and require additional provisions in initial
and annual qualified default investment alternative
(‘‘QDIA’’) notices. These rules require more disclosure
on how the target fund works, its investment objectives,
clarifications on how its asset allocations will change
over time, and when it will reach its most conservative
position, fees, and expenses. More guidance may arrive
soon. With the focus on individual responsibility, it is
unclear how much information is too much and
whether employees will actually take the time to under-
stand the information and use it to their benefit.
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12. What are some key considerations for employers in
light of the government’s mixed messages concerning
deficit reduction proposals to cap contributions and the
inclusion of annuity options in 401(k) plans?

There are definitely many confusing messages being
transmitted, including increased disclosure obligations
that will be very time consuming, enhanced fiduciary
obligations, and proposals to cap contributions to
401(k) plans that hinder participants’ ability to save for
retirement. These messages also leave employers won-
dering why they are doing all of this work if partici-
pants will be prohibited from saving enough. Also, the
annuity issue for 401(k) plans raises many concerns.
The Treasury and DOL have been analyzing whether
and, if so, how they could enhance retirement security
of participants by facilitating access to, and use of, ar-
rangements designed to provide a lifetime stream of in-
come after retirement or by requiring annuity distribu-
tion options. In light of the renewed interest in annu-
ities in the 401(k) arena, many new lifetime income
products are being introduced. But many employers are
leery to add these options to plans because of the poten-
tial disclosure and fiduciary obligations.

Executive Compensation

13. What is the impact of Dodd-Frank’s new ‘‘say on pay’’
rules on executive compensation?

Dodd-Frank adds Section 14A to the Securities Ex-
change Act of 1934 (‘‘Exchange Act’’), effective Jan. 21,
2011, which applies to all public companies that file pe-
riodic reports with the Securities and Exchange Com-
mission (SEC). Three ‘‘say on pay’’ requirements are
added: (i) periodic say-on-pay rules requiring that, at
least once every three years, the company include in its
proxy statement a separate resolution subject to share-
holder vote to approve the compensation of the named
executive officers; (ii) say-on-pay frequency rules re-
quiring that, at least once every six years, the company
include in its proxy statement a separate resolution sub-
ject to shareholder vote to determine whether the peri-
odic say-on-pay vote will occur every one, two, or three
years; and (iii) golden parachute say-on-pay rules re-
quiring disclosure of any compensation agreements the
issuer has with its named executive officers that relates
to the transaction and compensation to be received in
the transaction. Each of these say-on-pay votes is advi-
sory; none is binding on a company or its board of di-
rectors. These votes can neither overrule a decision
made by the company or its board nor create or change
any fiduciary duties applicable to the company or its
board. As public companies prepare for their 2011 an-
nual shareholder meetings, they need to determine the
scope and language of their say-on-pay resolutions and
anticipate say-on-pay vote issues.

It is unclear how say-on-pay votes will influence vot-
ing on the proxy. Institutional investors have looked to
Institutional Shareholder Services (‘‘ISS’’) (previously
Riskmetrics) for guidance on voting as to compensation
recommendations. A positive recommendation from
ISS is a good indicator of how large institutional share-
holders will vote. The ISS applies fairly stringent rules
on evaluating executive pay. At the end of the day, an
individual shareholder will have little influence on the
voting.

14. The public is outraged over the size of executive
bonuses as jobs have been lost and pension earnings have
fallen. How does Wall Street reform address bonus
compensation?

Dodd-Frank imposes new disclosure requirements
regarding executive pay, such as the disclosure of: (i)
pay versus performance, including the company’s fi-
nancial performance, taking into account stock prices,
dividends, and any distributions; and (ii) the ratio of the
CEO’s total annual compensation compared to the me-
dian total annual compensation of all other employees.
Certainly, these disclosures can serve as a check to
hinder excessive pay practices.

Also, Dodd-Frank creates new limits on compensa-
tion at both public and private ‘‘covered financial insti-
tutions,’’ including banks and registered broker-dealers
with $1 billion or more in assets. Under these rules, ef-
fective April 21, 2011, the covered financial institutions
must disclose to their applicable regulator, such as the
Federal Reserve, FDIC, and SEC, all incentive compen-
sation plans (and not just those of executive officers) so
that the regulator can determine whether the covered fi-
nancial institution’s incentive plans encourage ‘‘inap-
propriate risk taking’’ by providing excessive compen-
sation, fees, or benefits or could lead to a material fi-
nancial loss for the covered financial institution. On
Feb. 4, 2011, the regulators issued joint proposed rules
that, among other things, would require a portion of an
employee’s incentive compensation to be mandatorily
deferred.

15. What are the challenges for employers in implementing
clawbacks under Wall Street reform?

Dodd-Frank adds Section 10D of the Exchange Act,
which requires listed public companies to develop and
implement policies to recapture—or claw back—
compensation that is erroneously awarded to execu-
tives before a restatement of the company’s financial
statements. This requirement is mandatory and covers
all present and former executive officers. It does not
make misconduct by the company or any officer a con-
dition to invoking the clawback. Private companies are
not subject to this requirement but look to these rules
as best practices and, oftentimes, adopt these policies.

The concept of clawbacks has been around for some
time. But the idea of recouping or clawing back incen-
tive compensation enhanced by the financial misstate-
ment without regard to the executive officer’s participa-
tion in the misstatement is new. It is unclear whether
recoupment or clawback is feasible or even lawful in
many instances. Many states have stringent wage laws
that protect employees from unlawful deductions of
their wages, and enforcing a clawback may be viewed
as violating these laws. A court may find that federal
law preempts state wage laws on this issue, but that re-
mains to be seen.

16. Do you foresee any surprises happening in the next
two years?

A full-scale repeal of PPACA would be a surprise, as
would be the issuance of all the required guidance and
regulations by 2014. It would also be surprising if an-
other major law affecting employee benefits is passed
in 2011. We do not see employers turning to a ‘‘zero
benefit’’ structure, but we would not be surprised to see
a further scale-down of employer-provided benefits.
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Conclusion
Employers must stay abreast of the changing land-

scape affecting employee benefits and executive com-

pensation. Only time will tell what the long-term impact
will be of these increasing obligations on employer-
provided benefits.
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