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I M M I G R AT I O N

Employers’ compliance with immigration requirements no longer is a ‘‘footnote in the

management of a business in the United States,’’ writes attorney Pierre Georges Bonnefil of

EpsteinBeckerGreen in this BNA Insights article. From the Form I-9, where ‘‘the devil is in

the details,’’ to workplace audits and raids, Bonnefil guides employers through the land-

scape of immigration compliance with tips on managing risk and possible exposure as the

government continues to pursue, prosecute, and penalize those employers that do not live

up to their legal obligations.

The New Immigration Reality and Landscape

BY PIERRE GEORGES BONNEFIL

T he days of making immigration compliance a foot-
note in the management of a business in the United
States are gone. Immigration compliance has be-

come a real concern for employers in managing risk
and possible exposure as the government continues to
pursue, prosecute and penalize those employers who do

not live up to their legal obligations. This article will
provide employers with some suggestions and best
practices on how to maneuver the new immigration
landscape.

Form I-9 Compliance. The first challenge and in fact
the first encounter many employers have with immigra-
tion compliance is Form I-9. At first glance, Form I-9 is
a pretty simple looking document; however, as they say,
the devil is in the details.

In practice, Form I-9 seems to magically transform it-
self into an impossibly difficult document to understand
and complete, and therefore is prone to being com-
pleted incorrectly, errors that can come back to haunt
an employer later on. This benign form has become in-
strumental in the investigation and eventual prosecu-
tion of employers who allegedly employ undocumented
workers as it is the first place an investigator will look.
A human resources director once asked me, ‘‘what is
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this ‘Nine Eyes’ form, and what happens if I have not
completed one?’’ In the past, one could advise employ-
ers to complete one now, and not worry, because no
one is likely to check. But this posture can no longer be
tolerated, and the proper respect and completion of the
Form I-9 is essential to the preservation and survival of
businesses across this country.

The government has made it quite clear that it is

going with a vengeance after employers who

violate the immigration law, no matter their size or

location.

Another common misconception is that if a business
is relatively small, the Department of Homeland Secu-
rity Immigration and Customs Enforcement (ICE) has
no interest in investigating it; therefore the completion
and maintenance of Form I-9 can be overlooked and all
will be right in the universe. Unfortunately, that is not
the case as the government has made it quite clear that
it is going with a vengeance after employers who violate
the immigration law, no matter their size or location.

The money allocated to immigration enforcement has
grown substantially over the last few years, and from
the national headlines, we can see that worksite en-
forcement actions are on the rise, monetary fines are
climbing exponentially, members of senior manage-
ment are going to jail, and assets are being seized. The
lessons employers can take from this is be knowledge-
able, create easy to follow and enforce immigration
compliance policies, create and review best practices,
and be prepared if ICE ever comes knocking at the
door.

One of the consequences of this changed enforce-
ment landscape is that executives, managers, supervi-
sors, HR staff, and contractors can be civilly fined and
face criminal charges for various crimes related to hir-
ing unauthorized employees. Criminal charges that
have been brought against individual actors at compa-
nies range from unauthorized hiring, harboring, trans-
porting, conspiracy, fraud, money laundering, identity
theft, and document fraud.

Asset forfeiture has become the one of the latest tools
in ICE’s arsenal. In April 2010, the owner of a popular
eatery and bakery in San Diego, Calif. was indicted on
12 felony counts of knowingly hiring unauthorized
workers. In addition to the possible civil and criminal
penalties, ICE moved to seize the restaurant and bakery
claiming that the both properties were used in the com-
mission of the crime. Even if the government is unsuc-
cessful in this particular forfeiture matter, it has sent a
clear message as to what is at stake. Accordingly, we
urge employers to consider immigration compliance as
an important element of their overall risk management
program.

With respect to Form I-9 we strongly recommend the
downloading and studying of M-274, Handbook for Em-
ployers also known as the I-9 Manual, published by the
United States Citizenship and Immigration Services
(‘‘USCIS’’). It is a wonderful guide and resource. The

handbook can be found at http://op.bna.com/
dlrcases.nsf/r?Open=sknr-87lsuf.

Another useful tool is the Guide to Selected U.S.
Travel and Identity Documents, M-396: Available from-
CBP National Distribution Center, P.O. Box 68912, In-
dianapolis, IN 46268

Best Business Practices. Full compliance is imperative
and the best defense. From a best business practices
standpoint, we strongly recommend that the following
steps be followed:

s Develop and implement uniform Form I-9 pro-
cesses and procedures. It is of vital importance not only
to develop the uniform policy, but to actually implement
it.

s Provide Form I-9 training for those charged with
the I-9 completion function. This training should and
will go a long way in providing an employer with prop-
erly completed Form I-9s. Too many employers do not
provide proper training, which results in poorly com-
pleted forms and potential liability.

s Store Form I-9s separately from personnel files.
This is important to avoid mixing I-9 documentation
with personnel file documents, especially if an em-
ployer is facing an I-9 audit. Because many Form I-9s
have Social Security number information on them,
check state and local laws concerning the proper stor-
age and safeguarding of this confidential information.

s Perform periodic self-audits of all or a represen-
tative sample of the I-9s.

s Adopt a ‘‘tickler’’ system for re-verification. This
is especially important when dealing with a large for-
eign national population with different employment au-
thorization expiration dates. This system saves the em-
ployer from having to go though lengthy periods of time
without the services of an employee.

s Retain copies of documents presented by employ-
ees. Many errors on forms that would ordinarily be con-
sidered substantive errors are reduced to technical er-
rors when copies of the documents are kept with Form
I-9.

s Develop and enforce compliance policies for I-9
document retention that will prevent inadvertent or
reckless violations.

s Provide defined methodology addressing trouble-
some issues (e.g. ‘‘No-Match’’ letters).

s Document retention: Keep Form I-9s for three
years from the date of hire or one year from the date of
separation/termination, whichever is longer. This re-
quires separating the I-9s for active employees from
those who are no longer with the company, and dispos-
ing of those that fall outside the retention requirements
in a proper fashion.

s Access outside counsel for advice when there are
questions on how to properly complete, update, or re-
tain Form I-9.

Electronic Systems. On July 22, 2010, ICE published a
final rule in the Federal Register that amends its regu-
lations and permits employers to complete, sign, scan,
and store the Form I-9 electronically (139 DLR A-4,
7/21/10). The final rule will take effect 30 days after
publication in the Federal Register. The modifications
are meant to clarify that:

s Employers must complete an I-9 form within
three business—not calendar—days of the date the em-
ployee is hired;
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s Employers may use paper, electronic systems, or
a combination of paper and electronic systems;

s Employers may change electronic storage sys-
tems as long as the systems meet the performance re-
quirements of the regulations;

s Employers are not required to retain audit trails
each time a Form I-9 is viewed electronically, only when
the I-9 form is created, completed, updated, modified,
altered, or corrected; and

s Employers may provide or transmit a confirma-
tion of an I-9 transaction, but are not required to do so
unless the employee requests a copy.’’ A copy of the fi-
nal rule is available at http://op.bna.com/dlrcases.nsf/r?
Open=sknr-87tshz.

ICE agents usually perform a SWAT-type raid that

catches the employer unprepared, off guard,

and unaware of the harsh consequences.

ICE Raids. In the last couple of years, ICE also has in-
creased investigations of employers who purportedly
violate the immigration and labor laws. With this in-
crease, numerous small and large employers have been
raided by federal law enforcement agents. Most of these
investigations start off as a result of a simple complaint
by a former/disgruntled employee, or as the result of
criminal activity such as identity theft. ICE calls in the
‘‘big guns’’ when criminal activity is involved.

ICE throws its full weight and resources behind its in-
vestigation, and the raids tend to be surgical and well
orchestrated. ICE agents usually perform a SWAT-type
raid that catches the employer unprepared and off
guard, unaware of the harsh consequences.

This is in stark contrast to routine I-9 audits where
ICE investigators contact the employers, notify them of
an audit, and show up in suits and ties to review docu-
mentation and speak to company representatives.

Having the appropriate knowledge comes into play
yet again. An employer cannot run its business without
understanding the full consequences of immigration
noncompliance. Working in a vacuum could be severely
detrimental to the employer and lead to significant and
unexpected exposure.

Prepare a Crisis Management Checklist. Keeping in
mind that being prepared is the best defense, we
strongly recommend that employers develop an immi-
gration crisis management checklist to prepare for a
possible ICE raid.

This checklist should identify crisis team members,
crisis management plan, and corporate issues that may
arise. The checklist also should establish the following
crisis protocols: how will the company respond to a re-
quest for a Form I-9 or H-1B Public Access File audit?;
how will the company respond to a subpoena?; how will
the company respond to an ICE raid?

In preparing this checklist, employers should con-
sider the following crisis management general proto-
cols: develop and define the facts as quickly as possible;
determine posture on governmental cooperation; ascer-
tain potential conflicts between the company and em-

ployees or management; and develop a consistent mes-
sage to the public, employees and the government.

In a nutshell, if ICE agents show up at your doorstep:
s Follow crisis management checklist;
s Review search warrant and supporting documen-

tation;
s Take inventory of materials/persons taken;
s Identify lead agent of investigation;
s Make sure employees know their rights; possibly

notify family and union;
s Determine public relations response;
s Assess consequences for civil RICO actions;
s Most importantly, know who to call, i.e. outside

counsel.
In order to be fully prepared for a possible ICE raid,

it is highly recommended that employer’s conduct cri-
sis drills, and yet once again compliance is the best de-
fense!

H-1B Workers and Site Visits. Another result of the in-
crease of immigration enforcement is an increase in site
visits. Both the Department of Labor Office of Foreign
Labor Certification and DHS are performing unan-
nounced site visits. The purpose of these visits is to con-
firm that an H-1B employee is working, performing the
duties specified, and being paid what the employer rep-
resented in its H-1B petition.

Over the past year and a half, we received many pan-
icked telephone calls from employers informing us that
there were ICE agents at their door and asking what
they should do. It is important to remember that with
the increase of these unannounced site visits, it be-
hooves employers to be as prepared as possible. The
last thing an employer wants is to be unprepared for
this new reality. Since these visits are not a result of
complaints, any H-1B employer should expect a site
visit; therefore, we strongly recommend that employers
designate a point person and have a protocol for deal-
ing with investigators.

State Immigration Legislation. In addition to the
changes in the federal immigration landscape, indi-
vidual state legislatures are becoming more active pass-
ing legislation pertaining to immigration. Therefore,
employers operating in several states now must check
the laws of those states to assure immigration compli-
ance.

It is also mandatory for employers to assess how
these state laws can potentially impact their businesses.
Employers with state government contracts need to as-
sess the need for E-Verify and other compliance con-
trols.

The situation in Arizona has become the flashpoint
for state immigration legislation with Arizona having
some of the most stringent laws in the country.

Defining Immigration Corporate Philosophy. In today’s
changing landscape, it has become critical for employ-
ers to develop and implement a corporate immigration
philosophy. This policy should preserve discretion and
at-will employment; avoid possible claims by foreign
nationals based on immigration-related issues.

Transparency of process is imperative to reduce anxi-
ety. From the moment of hiring to possible termination,
it is important to realize that any act or omission could
have severe consequences for employers and staff. Re-
member it can be your problem!
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