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IN RE NOVARTIS WAGE AND  
HOUR LITIGATION
STEVEN BLACKBURN*

I. Why It Made the List

In January 2009, Judge Paul A. Crotty of the United States District Court for the Southern 
District of New York rejected a claim by pharmaceutical sales representatives employed by 
Novartis Pharmaceuticals Corporation (Novartis) in New York, California and other states 
contending that they were improperly classified as “exempt” for purposes of state and feder-
al wage and hour laws. This decision, which is now on appeal to the Second Circuit Court of 
Appeals, has been the most closely watched case in a wave of similar claims that has swept 
the pharmaceutical industry over the last three years. A definitive answer to the questions 
raised in Novartis and its numerous companion cases might eventually require a decision 
by the U.S. Supreme Court. An adverse outcome on these issues could result in the imposi-
tion of hundreds of millions of dollars in back pay liability for employers in the industry, 
and it could also require a fundamental restructuring of the manner and means by which 
pharmaceutical companies conduct their sales activities in the U.S.

II. Facts of Case

In re Novartis Wage and Hour Litigation1 is a consolidation of two class actions, one filed in 
the Southern District Court of New York and one in the Central District of California, both 
contending that approximately 2,500 persons employed by the company as pharmaceutical 

1 593 F. Supp. 2d 637 (S.D.N.Y. 2009), appeal docketed, No. 09-0437 (2d Cir. Feb. 2, 2009).

* The author gratefully acknowledges Douglas Weiner, Senior Trial Counsel, and Brooke A. Brown, Associate, Epstein 
Becker & Green, P.C., for their contributions to this article.
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sales representatives were misclassified as exempt for wage and hour purposes under the 
federal Fair Labor Standards Act (FLSA)2 and similar state laws. The plaintiff class com-
prises current and former sales representatives employed by the company in New York, 
California and other states. The case seeks recovery of millions of dollars in back pay for 
“overtime” allegedly worked by the sales representatives, in addition to monetary damages 
for various other entitlements applicable to “non-exempt” employees. Novartis argued that 
the plaintiff-employees qualified for both the “outside sales” and the “administrative” ex-
emptions to federal and state overtime laws.3 The District Court’s ruling resulted from cross-
motions for summary judgment filed by both parties.4

Novartis employs approximately 13,000 people in the United States. Nearly half of its em-
ployees are pharmaceutical sales representatives. A sales representative’s primary duty is to 
call on physicians for the purposes of educating them about Novartis’s drugs and promoting 
their use by way of prescription.5

Novartis assigns each sales representative a geographical territory and a list of physicians to 
target within that territory. Additionally, each sales representative is responsible for promo-
tion of certain Novartis drugs that correlate to the types of physicians on his or her target 
list.6

Because its products are heavily regulated by the Food and Drug Administration (FDA), 
Novartis provides its sales representatives with scripts and pre-prepared promotional ma-
terials that they must strictly adhere to during their discussions with physicians about the 
products. Novartis allows the sales representatives to modify delivery of the company’s mes-
sage to the physicians on a case-by-case basis, considering such factors as the length of time 
spent with the physicians and their patient pools.7

Apart from the content of their sales promotions, the sales representatives have discretion 
over the timing and method of delivering Novartis’s message, including how to allocate 
their budgets for presentations and other events.8 Novartis’s sales representatives work from 
home and spend their days traveling by company-provided cars to physicians’ offices and 
hospitals. The company expects that they will spend the hours between 8:00 a.m. and 5:00 
p.m. each weekday making calls to target physicians, but the sales representatives ultimately 
maintain control over their daily schedule and plan when to visit the physicians. Managers 

2 29 U.S.C. §§ 201, et seq.
3 Novartis, 593 F. Supp. 2d at 640.
4 The facts summarized here are taken from the District Court’s decision. Neither party to the appeal has challenged 

the findings of fact on which the District Court’s decision was based.
5 Id. at 641.
6 Id.
7 Id. at 641-642.
8 Id.
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occasionally accompany them on sales calls. Otherwise, the sales representatives receive 
direct supervision mainly through telephone calls, email communications with their man-
agers and periodic meetings.9

Since FDA rules prohibit pharmaceutical sales representatives from making direct sales of 
drugs to physicians, their goal is to persuade physicians to prescribe the company’s prod-
ucts to their patients. Novartis’s sales representatives are entitled to incentive pay in addition 
to their base salary, which varies depending upon the number of prescriptions for Novartis 
drugs written within their territories. The evidence presented to the court showed that 
incentive pay comprised approximately 15 to 20 percent of a sales representative’s average 
annual salary.10 The average salary, including incentive pay, for a Novartis sales representa-
tive in 2005 was $91,500, and some earned more than $100,000.11

III. Court Ruling

The District Court granted Novartis’s motion for summary judgment and denied the motion 
of the plaintiff class. Specifically, the court held the following: 1) Novartis’s pharmaceutical 
sales representatives qualified as exempt “outside salespersons” under the FLSA and New 
York and California law; 2) they were properly classified as exempt administrative employ-
ees under the FLSA and New York and California law; and 3) those who earned a minimum 
annual salary of $100,000 also qualified for the “highly compensated” employee exemption 
under the FLSA. The court dismissed the class claims and denied the sales representatives 
any recovery of damages.

The plaintiffs appealed the District Court’s ruling to the Second Circuit Court of Appeals. 
The appeals court will consider both issues decided by the trial court, the applicability of 
the outside sales exemption and the administrative exemption. The record in the trial court 
appears to provide the court of appeals with a solid basis for ruling on both issues in a man-
ner that will give clear guidance to a broad range of pharmaceutical employers in light of the 
basic similarities in sales practices across the industry.

In October 2009, the U.S. Department of Labor (DOL) took the somewhat unusual step of 
filing an amicus brief in the Second Circuit urging the court to reverse Novartis on both is-
sues. The DOL generally favors a restrictive view of the white-collar exemptions, but many 
commentators were surprised that the Department would take up the banner of a group of 
employees who are so highly compensated and not commonly perceived as “oppressed” in 
their working conditions. The DOL’s involvement in the case has obviously raised the pro-
file of the Novartis appeal and brought prominence to the issues presented in this case well 

9 Id. at 642.
10 Id.
11 Id. at 641, 642.
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beyond the pharmaceutical industry. Various advocacy groups on both sides of these issues 
have also filed amicus briefs.

Oral argument for the Novartis appeal was heard on February 19, 2010.

IV. Rationale for Decision

Like most wage and hour claims, the outcome of the Novartis case in the trial court turned 
largely on the court’s analysis of what exactly the company’s sales representatives do on a 
daily basis in performing their jobs, and perhaps more significantly, what they do not do. 
The primary wrinkle in the case, and the factor that gives this decision potentially broad 
application in the pharmaceutical industry as a whole, is that FDA regulations significantly 
restrict what the representatives can say and do when attempting to promote and “sell” a 
company’s products. The underlying facts were largely undisputed, which made the case 
amenable to summary judgment, but the parties hotly contested what those facts meant for 
the day-to-day work life reality of the class representatives. 

The plaintiffs in the case argued that Novartis’s representatives do not really “sell” and 
therefore do not qualify for the outside sales exemption because, inter alia, they have no 
contact with the ultimate customer—i.e., the patient who takes the drugs—and no money 
or transfer of property takes place as it does for a “sale” in the traditional sense. The plaintiffs 
also argued that the administrative exemption did not apply to them because FDA’s restric-
tions on what the sales representatives could and could not say in their pitches to prescrib-
ing physicians deprived them of any meaningful “discretion and independent” judgment in 
performing their jobs.

The District Court began its analysis by examining the rationale underlying the various 
“white-collar” exemptions found in both state and federal wage and hour laws. Quoting from 
the DOL’s 2004 revisions to its regulations on those issues, the court noted that employees 
covered by one or more of the enumerated exemptions typically share two characteristics: 
1) they are usually highly compensated and are presumed to enjoy various white-collar type 
“prerogatives” such as minimal supervision and greater opportunity for advancement; and 
2) the work they perform is typically “difficult to standardize to any time frame” and cannot 
be effectively spread around to a larger group of employees working within the constraints 
of a time clock.12

Moving to the exempt category of “outside sales,” the court noted that the FLSA recog-
nizes that non-exempt status is impractical for those jobs because a sales employee typi-
cally works independently and away from the employer’s place of business and often with 

12 Novartis, 593 F. Supp. 2d at 648-49 (citation omitted).
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minimal direct supervision. Moreover, the compensation of salespeople is typically tied 
directly to the success of their sales efforts. Accordingly, compensation of salespeople with 
a fixed hourly wage unconnected to effort or results “is incompatible with the individual 
character of the work” involved.13

The primary problem that Novartis faced in the case is that the FLSA does not contemplate 
outside salespersons working in the unique confines of the pharmaceutical sales market. 
In applying the relatively limited definition of the term “sale” under the FLSA, the court’s 
decision was guided by its belief that it must consider the “characteristics of the industry 
in question” in determining whether the outside salesperson exemption applies. Clearly, 
pharmaceutical sales representatives do not make “sales” like most other outside sales em-
ployees because they have no contact with the ultimate customer (i.e., the patient who takes 
the drugs), no money or title to the product changes hands as a direct result of their sales 
activities, and the sales representatives are tightly controlled by law in what they can do or 
say in attempting to pitch their wares.

Despite these unique limitations on how prescription drugs are promoted in the United 
States, the court nevertheless concluded that Novartis’s sales representatives were an inte-
gral part of a “sales” process. Critical to the court’s reasoning on that point was evidence 
showing that the activities of the representatives were in fact very successful in increasing 
consumption of the company’s products. The court ruled that the plaintiffs’ constricted 
reading of the FLSA’s definition of “sale” ignored the act’s “spirit, purpose, and goals” and 
found that these pharmaceutical sales representatives “do in fact make sales in the sense 
that sales are made in the pharmaceutical industry.”14

The court also rejected the plaintiffs’ assertion that their job duties were merely “promo-
tional work,” something more akin to marketing or advertising. Critical to its decision on 
this point was the court’s recognition that the pharmaceutical sales representatives’ various 
activities in building relationships with physicians—providing promotional information 
and related activities—did not merely promote the employer’s sales in a general sense but 
instead tended to increase sales within a sales representative’s individual sales territory. Be-
cause these activities tended to result in an increase in the sales representative’s individual 
compensation, the court deemed them to be more akin to “sales” than “promotion.”

The Novartis court’s ruling on the outside sales exemption issue was based primarily on 
its willingness to expand the FLSA’s definition of “sales” to fit the modern realities of the 
pharmaceutical sales environment, but the court also appeared to be persuaded by evidence 

13 Id. at 648 (citation omitted).
14 Id. at 648, 650.
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showing that Novartis’s sales representatives enjoy many of the freedoms traditionally asso-
ciated with outside salespersons. These are the same factors that the FLSA recognizes makes 
these employees difficult to manage, unlike typical hourly workers employed in a stationary 
place of business. Thus, the court observed that Novartis’s sales representatives schedule 
their workdays without management approval, they have significant discretion in how they 
spend an allocated budget for customer meals and other promotional activities, and they are 
accompanied by a manager in the field generally less than 5 percent of the time. 

The court also noted that the sales representatives are highly compensated, but its ruling 
was not based simply on a conclusion that the plaintiffs made too much money to be non-
exempt. It is a common misconception in wage and hour law that a high level of compensa-
tion alone is sufficient to require application of one of the exemptions; in fact, although both 
state and federal law require a minimum level of compensation for application of the various 
exemptions, there is no automatic exemption for very highly paid employees. Rather than 
focusing on the total amount of the sales representatives’ compensation, the court seemed to 
be persuaded by the fact that a significant portion of their compensation comprises incen-
tive pay tied to drug sales in their territory, which further bolstered the court’s conclusion 
that the sales representatives’ activities in the field were, in fact, effective in boosting sales in 
their designated territories.

One of the more interesting issues in the case was presented by plaintiffs’ contention that 
Novartis’s representatives do not enjoy the degree of autonomy traditionally associated with 
outside salespersons because modern technology, including cell phones and email, make 
them easily reachable by management while they are in the field. The court rejected this 
argument as “unconvincing,” finding that modern means of communication were quicker 
and more effective than those available to old-fashioned, door-to-door salesmen, but that 
the company’s sales representatives nevertheless enjoyed a degree of freedom and autonomy 
while in the field. In the court’s view, this minimal supervision made it “more difficult to tie 
them to an hours-based compensation scheme.”15

The court’s decision that Novartis’s sales representatives were also subject to the “adminis-
trative” white-collar exemption was something of a surprise to some observers in the wage 
and hour world. Although simply stated in both the statute and the DOL’s regulations, the 
administrative exemption has proven over the decades to be very difficult for employers to 
apply with confidence, with the outcome of claims often turning on subjective evaluations 
of an employee’s duties and responsibilities that different minds might reasonably interpret 
as supporting opposite conclusions. 

 

15 Id. at 652-53.



In re novartIs Wage and Hour LItIgatIon                 165

The Novartis court’s ruling that both the outside sales and the administrative exemptions 
applied to the company’s sales representatives might, as a practical matter, make it less likely 
that its holding will be reversed on appeal, but the court’s reasoning on its application of the 
administrative exemption issue might ultimately prove to be of more interest to the appeals 
court. To a large degree, the District Court’s finding on the administrative issue seemed to 
be driven by its overall perception that Novartis’s sales representatives, no matter how they 
are labeled, are clearly well-educated, self-motivated individuals who are very effective in 
accomplishing what they are tasked to do. Various aspects of the court’s decision strongly 
suggest that it perceived most of these employees as aligned with a “white-collar” mentality 
and unsuited to treatment as “hourly” wage earners. 

The administrative exemption has been stated in various ways but its fundamental elements 
are: 1) the employee performs “office or non-manual work”; 2) the work is “directly related 
to the management or general business policies of the employer”; and 3) the employee exer-
cises “discretion and independent judgment with respect to matters of significance.”16 Only 
the second and third elements of the definition appear to be in controversy on the facts 
presented in this case.

Although not obvious from the definition in the statute, the administrative exemption has 
for many years been framed by DOL regulations and case law as depending upon whether 
the employee is engaged in “production” work, that is the process by which the goods or 
services sold by the employer are created, or, instead, engaged in “administrative” work, that 
is the performance of various support and ancillary functions necessary to keep the busi-
ness operating. Production work and administrative work are mutually exclusive categories. 
Sales-related work often seems to straddle a line between production and administration in 
many business settings. 

The Novartis court held that the company’s sales representatives were “administrative” be-
cause they are not involved in “production” in the sense that they played no role in the cre-
ation and manufacture of the drugs sold by the company. Significantly, however, the court 
also found that their work concerned “matters of significance” because the success of their 
field sales efforts was “critical” to Novartis’s ultimate business success. Here again on this 
point, the court’s decision appeared to be driven by its overall perception that Novartis’s 
sales representatives perform at a “high level” both in terms of what they do and where they 
are within the corporate hierarchy.

The court’s holding that the Novartis’s sales representatives exercised sufficient “discretion 
and independent judgment” to justify application of the administrative exemption appeared 
to turn on an issue of fact that was one of the most strongly disputed by the parties in the 

16 29 C.F.R. § 541.200(a).
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case. The plaintiff sales representatives repeatedly cast themselves as “robots” or “automa-
tons,” who were so limited by FDA rules and Novartis’s own restrictions on their activities 
that they enjoyed virtually no room to act with discretion or independent judgment in car-
rying out their duties. In contrast, Novartis characterized them as highly educated, highly 
compensated employees who are an integral part of a very sophisticated campaign of pro-
motion and education that is a central component of the company’s business success. The 
court evidently concluded that the plaintiff sales representatives had, to some degree, over-
played the evidence suggesting that their jobs were mundane and ministerial. It concluded 
that “it defies logic” to view their responsibilities as “chanting slogans and mouthing plati-
tudes” regarding the company’s products. The court held that although “the exact nature 
of the discretion and independent judgment exercised by [the] representatives might be in 
dispute,” it was sufficient to satisfy the administrative exemption.17

The court was also required to apply both the outside sales and administrative exemptions 
under New York and California state law in addition to the FLSA. New York law on those 
issues does not differ from the federal statute on any point material to the court’s decision. 
The court characterized the primary distinction between the FLSA and California law as 
turning on a “quantitative analysis” of the employee’s job duties.18 Under California law, 
an employee must be “primarily engaged” in exempt duties to qualify for the exemption, 
that is, the individual must perform exempt work and related ancillary activities for more 
than 50 percent of his or her work time. In contrast, the FLSA allows for application of the 
exemption if the exempt work is the employee’s “primary duty,” i.e., the most important or 
central task for the position without regard for what percentage of their time they devote to 
those tasks. The court found that the sole responsibility of the Novartis sales representatives 
was to promote sales of the company’s drugs; when all tasks “ancillary” to that responsibility 
were combined, the sales representatives clearly spent a majority of their time pertaining to 
exempt work. 

V. Impact of Decision

Novartis and its many companion cases pending in various courts around the United States 
are of potentially great significance for the pharmaceutical industry because their ultimate 
outcome could require a fundamental restructuring of the manner by which prescription 
drugs are promoted to physicians, hospitals and other healthcare providers in this country. 
If the plaintiffs in these cases ultimately prevail on the theories behind their claims, numer-
ous pharmaceutical companies, even those that have not yet been hit with Novartis-issue 
claims, will almost inevitably be faced with virtually indefensible claims for multi-million 
dollar back pay. In addition, employers across the industry will be required to fundamental-
ly alter their sales practices and their sales compensation models in order to avoid continued 
accrual of additional liability.

17 Novartis, 593 F. Supp. 2d at 657.
18 Id. at 658.
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A. The Practical Implications

The most obvious and the most significant impact of treating pharmaceutical sales rep-
resentatives as non-exempt for wage and hour purposes is that they will be entitled to 
receive premium overtime compensation (one-and-a-half times their normal rate of pay) for 
any hours worked in excess of the statutorily defined “regular” work schedule. Under the 
federal wage and hour scheme, which is applicable in most states, non-exempt employees 
are entitled to overtime pay for all hours worked in excess of 40 per week. In a minority of 
states, including California, non-exempt employees are entitled to overtime pay for all hours 
worked in excess of 40 hours per week or over eight hours in any work day. All time spent 
by an employee furthering his or her employer’s business interests is deemed to be “time 
worked” and must be counted as either straight time or overtime.

Non-exempt employees are also protected by a variety of other wage and hour provisions 
that vary from state to state, including defined meal and break periods, compensation for 
travel time, and miscellaneous other requirements related to working conditions. State 
laws often impose statutory penalties on employers who fail to observe these requirements. 
These penalties, generally small for individual violations, can quickly accumulate into po-
tentially massive liability when totaled for a large class of employees with liability accruing 
over a span of years. 

Any employee who has been misclassified as exempt is entitled to recover back pay for 
overtime compensation and the various other emoluments of non-exempt status that they 
have not received. The back pay period can vary depending on the state in which the claim 
is brought and other factors, but it can reach back as far as four years. In very basic terms, 
the so-called “regular rate” of hourly pay used in this remedial calculation is calculated by 
dividing the employee’s normal weekly compensation by the number of hours worked dur-
ing the week. Because pharmaceutical sales representatives are very highly compensated in 
comparison to the great majority of non-exempt hourly workers, their regular rate will be 
disproportionately high and their back pay recovery will be potentially very large. 

As a point of reference, attorneys for the plaintiff class in Novartis have been quoted as 
estimating that the case involves at least $100 million in liability for back pay owed to the 
approximately 2,500 class members whose annual compensation as exempt sales persons 
has been about $91,000 per year. Obviously, that is a very rough estimate and the actual 
liability could be mitigated by a variety of factors, including how many sales representatives 
choose to be included in the class entitled to recovery. But that estimated number clearly 
illustrates that this issue presents a potential risk of monetary liability for pharmaceutical 
employers far in excess of what is normally expected for most employment practice-related 
legal claims.
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The potential tab for back pay liability is very large, but the even more daunting task for 
the industry if the Novartis cases go the wrong way for employers would be treating sales 
representatives as non-exempt going forward. In many situations involving alleged wage 
and hour violations, the “fix” for the problem is typically straightforward, if not always 
completely consistent with the employer’s business preferences. For example, if employees 
have been denied proper meal periods, the employer can terminate the accrual of liability by 
implementing policies ensuring that meal periods are provided. In the unique environment 
of pharmaceutical sales, however, the FDA restrictions on what sales representatives can say 
and do and the other practical realities of the marketplace would seem to give employers 
very few viable options for restructuring their sales representatives’ duties and responsibili-
ties to come within either of the potentially applicable exemptions. 

For example, under the constricted definition of the key term “sale” suggested by the No-
vartis plaintiffs and, more significantly, the U.S. Department of Labor in its amicus brief, it 
would seem almost impossible for a typical pharmaceutical representative to ever qualify as 
an “outside salesperson” because he or she lacks that critical face-to-face interchange with 
the ultimate “buyer”—the patient for whom the drugs are prescribed by a provider. Simi-
larly, because FDA limits the scope of what sales representatives can communicate about 
their company’s products, the theory of the Novartis plaintiffs would foreclose most sales 
representatives from qualifying for the administrative exemption because the nature of the 
pharmaceutical “sales” transaction prevents them from having the necessary degree of dis-
cretion and independent judgment in how they perform their jobs.

Under the interpretation of the FLSA advocated by the Novartis plaintiffs and the DOL, it 
seems highly questionable from a practical or an economic standpoint whether pharmaceu-
tical sales representatives could be treated as truly non-exempt unless the sales practices 
of the industry were fundamentally restructured. Even the FLSA, which employers have 
argued for many years is largely blind to the practical realities of the modern workplace, 
carves out a special exemption for outside sales in recognition of the fact that the practical 
realities of conducting sales activities “in the field” cannot be easily reconciled with non-
exempt status. For example, all time spent by sales representatives on business lunches, din-
ners and other mixed business-social situations would conceivably qualify as compensable 
“time worked.” Perhaps even more significant, a pharmaceutical sales representative classi-
fied as non-exempt would be deprived of the flexibility to spend as much time as he or she 
felt appropriate to make a sale, thereby limiting their opportunities for compensation. Phar-
maceutical employers who employ sales representatives deemed to be non-exempt would be 
compelled to require those employees to literally “punch a clock” and keep an exact record 
of the number of hours they work.

This scenario, taken to its logical conclusion, suggests that pharmaceutical sales rep-
resentatives treated as non-exempt might ultimately be converted into the “robots” and 
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“automatons” that the plaintiffs in Novartis characterized themselves as, using very little 
initiative or discretion in performing their duties. This would predictably attract a less so-
phisticated, less self-motivated field of candidates to this work, and would probably result in 
a greater number of employees employed in these jobs earning far less money, ultimately to 
the dissatisfaction of both employees and pharmaceutical industry employers.

B. Other Litigation

The blogosphere and various other sources of commentary in the wage and hour arena have 
been abuzz since at least 2006 over the issues presented for decision in Novartis and its 
companion cases. The Novartis case has received the lion’s share of the attention because it 
was one of the first significant claims on this issue to be decided by a federal court, perhaps 
also because it involved a large class of approximately 2,500 claimants, and also because it 
involved sales representatives employed in various states including California, a jurisdiction 
that has historically been a bellweather on issues of this type. And, of course, the profile of 
the case was significantly increased by the decision of the DOL to file an amicus brief siding 
with the plaintiffs in their assertion that they were misclassified.

As the Novartis case has progressed, no less than 16 other pharmaceutical companies have 
been named as defendants in similar misclassification claims, almost all cast as class actions 
involving potentially multi-million dollar liability to numerous current and former employ-
ees. Class action claims are notoriously slow in their progress, but employers seem to have 
won more claims than they have lost among those that have reached the point of a decision 
on the merits.

In February of this year, while most eyes were focused on Novartis and the oral argument 
scheduled for the case in the Second Circuit for February 19, the Third Circuit became the 
first Federal Court of Appeals to rule in favor of a pharmaceutical employer in one of these 
cases.19 The court affirmed the dismissal of a claim filed against Johnson & Johnson in New 
Jersey, on the grounds that the company’s sales representatives were covered by the white-
collar exemption applicable to “administrative” employees. As a result of a procedural issue, 
the court did not reach the question of whether the outside sales exemption should apply.

The Third Circuit found that the named class representative in Johnson & Johnson was prop-
erly considered an administrative employee because, among other things, her position re-
quired her to develop a “strategic plan” to maximize drug sales in her assigned territory and 
she operated under only minimal day-to-day supervision.20 Thus, the employee satisfied 
the critical requirement that she use “discretion and independent judgment” in performing 

19 Smith v. Johnson & Johnson, 593 F.3d 280 (3d Cir. 2010).
20 Id.
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her job. This decision is obviously good news for the pharmaceutical employer community 
but it was a source of some frustration for advocates on both sides of these issues because it 
did not address the outside sales issue, the category of exemption that most employees have 
most obviously structured the sales operations to fall within.

The Ninth Circuit currently is considering at least three separate cases involving this issue.21 
These cases are of particular significance because they involve interpretation of the defini-
tion of the administrative and outside sales exemptions under California wage and hour 
law, a standard that is similar to that applicable to the federal FLSA, but sufficiently distinct 
to provide significant additional compliance risks to employers operating in that state. In 
one of these cases, the Ninth Circuit asked the California Supreme Court to decide how the 
state’s outside sales and administrative exemptions should be applied to pharmaceutical 
sales representatives but the court declined to rule on those issues.22

There is no obvious explanation for the dramatic surge in claims challenging the exempt 
status of sales representatives in the pharmaceutical industry over the last several years. As 
noted by the Novartis court, like almost all jobs in the United States, the manner and means 
by which sales representatives conduct their business has changed to some degree in recent 
years with advances in technology. But the fundamentals of “selling” pharmaceuticals to 
physicians, tightly limited as they are by the FDA regulations, have not changed sufficiently 
over that period to call into question the legitimacy of the historical practice of treating sales 
representatives as exempt, a practice that appears to have been the industry standard since 
persons in those jobs were more commonly known as “detail men.”

This litigation trend can probably best be seen as a small part of the decades-long struggle to 
reconcile the provisions of federal wage and hour law, a statutory scheme originally enacted 
in the 1930s, with the oftentimes incompatible realities of the economy in the 20th and 21st 
centuries. For example, in virtually all of the Novartis-type cases, the courts have struggled 
with application of a statutory definition of “sale” that was enacted by a Congress that per-
ceived a typical “outside salesman” as one like the Fuller Brush man, armed with a sample 
case and a pad of order forms dealing directly with the “buyer” of his products.

Another factor in this trend is the inherent “contagion” of wage and hour claims involving 
newly recognized or novel legal issues. Over the last decade, American employers in various 

21 Yacoubian v. Ortho-McNeil Pharmaceutical Corp., No. SACV 07-127-CJC (MLGx), 2009 U.S. Dist. LEXIS 27937 
(C.D. Cal. Feb. 6, 2009), appeal docketed, No. 09-55229 (9th Cir. Feb. 13, 2009); Delgado v. Ortho-McNeil, Inc., No. 
SACV 07-00263-CJC (MLGx), 2009 U.S. Dist. LEXIS 28810 (C.D. Cal. Feb. 6, 2009), appeal docketed, No. 09-55225 
(9th Cir. Feb. 13, 2009); Christopher v. SmithKlein Beecham Corp., No. CV-08-1498-PHX-FJM, 2010 U.S. Dist. 
LEXIS 12813 (D.Ariz. Nov. 20, 2009), appeal docketed, No. 10-15257 (9th Cir. Feb. 4, 2010).

22 D’Este v. Bayer Corp., 565 F.3d 1119 (9th Cir. 2009), req. for cert. denied, No. S172832, 2009 Cal. LEXIS 6391 (Cal. 
Sup. Ct. June 10, 2009).
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industries have confronted successive waves of claims involving wage and hour compliance 
issues that seem to have been driven primarily by well-publicized successes by claimants 
represented by creatively thinking plaintiffs’ attorneys. Notable examples include claims 
involving misclassification of “assistant managers” in numerous different settings, claims 
involving meal and break periods, claims involving statutorily prohibited job application 
questions and cases involving technical non-compliance with payroll requirements. Phar-
maceutical sales representatives, thousands of whom have worked for decades in exempt 
classifications that are now challenged as illegal, have proven to be particularly attractive 
as potential class members to plaintiff attorneys because they are typically compensated at 
very high rates relative to other non-exempt workers and, accordingly, liability for back pay 
owed to them in a successful claim is commensurately higher.

VI. Conclusion

Whatever the course of this trend may be, it is clear that these issues will not be definitively 
resolved on a short time line. The ultimate outcome of the Novartis appeal in the Second 
Circuit cannot be reliably predicted. Recent experience has shown that different courts, 
when confronted with very similar facts, can easily reach different conclusions on whether 
the circa 1930s definition of “sale” included in the FLSA applies to the unique environ-
ment of pharmaceutical sales. The proper application of the administrative exemption, a 
notoriously confusing and complex legal definition, is even more difficult to determine. The 
outcome of the cases pending in the Ninth Circuit is no easier to predict, and other courts 
of appeal will likely also be faced with similar claims. 

Even with favorable decisions like Johnson & Johnson on the books, and even if the em-
ployer’s victory in Novartis is upheld on appeal, pharmaceutical employers will still face an 
uncomfortable level of uncertainty on this big money issue. It appears that the issue might 
ultimately require a decision by the U.S. Supreme Court, something that will not occur for 
at least several years, even if the Court can be persuaded to take a look at the issue.

Despite this uncertainty, there are significant actions that can be taken by employers to min-
imize the exposure to potential liability to employees in these jobs. The facts of some of the 
Novartis-type cases suggest that employers in the industry have been somewhat complacent 
in assuming that their sales representatives are exempt simply because “they always have 
been” and “everyone (i.e., other employers) does it this way.” An employer cannot change 
the exempt status of any position simply by changing a job title or promulgating a policy 
pronouncing it exempt, but thoughtful consideration of how jobs are structured, managed 
and compensated can make these claims easier to defend.

In some Novartis-type cases, the various lower courts have relied upon evidence showing 
“indicia of sales” as a basis for ruling that the parties intended the job to be sales-oriented. 
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These findings include job descriptions, training programs, compensation systems and poli-
cies that emphasize the sales-directed focus of the jobs. Ideally, an employer faced with a 
Novartis-type claim should be able to produce a variety of evidence showing that its man-
agement was cognizant of the legal requirements for the exemptions at issue and that both 
management and employees recognized a responsibility for keeping the day-to-day func-
tions of the job within those definitions.


