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of the hiring process when the alleged violations occurred. 
Gerlich v. U.S. Dep’t of Justice, No. 08-1134, 2009 U.S. LEXIS 
84796, at *42 (D.C. D.C. Sept. 16, 2009). 

The fourth requirement of Rule 23 has two parts. 
The fi rst is that the representative plaintiffs fairly and 
adequately represent class members and protect their 
interests. The second is that class counsel is qualifi ed, ex-
perienced and able to represent the class in what typically 
becomes a very complex litigation.

In 1974, the U.S. Supreme Court held that neither the 
language nor history of Rule 23 gave a court the author-
ity to inquire preliminarily into the merits of a suit when 
determining class certifi cation. Eisen v. Carlisle and Jacque-
lin, 417 U.S. 156, 178 (1974). Nevertheless, the Supreme 
Court held in 1982 that, in reviewing a motion to certify a 
class of employees and applicants alleging employment 
discrimination, there must be a “rigorous analysis” by the 
trial court showing that the prerequisites of Rule 23 have 
been satisfi ed. Gen. Tel. Co. of Southwest v. Falcon, 457 U.S. 
147, 161 (1982); cited in Bell Atlantic Corp. v. Twombly, 550 
U.S. 544, 595 (2007); Sprague v. Gen. Motors Corp., 133 F.3d 
388, 397 (6th Cir. 1998). The Falcon court, however, did not 
defi ne “rigorous analysis.” As a result, the Circuits have 
had to defi ne the term on their own.

Several Circuits have held that the courts may make 
a preliminary inquiry into the merits of the case for Rule 
23 purposes. See, e.g., Hohider v. United Parcel Service, Inc., 
574 F.3d 169 (3d Cir. 2009); In re Hydrogen Peroxide Antitrust 
Litig., 552, F.3d 305, 320 (3d Cir. 2008); Szabo v. Bridgeport 
Machs., Inc., 249 F.3d 672 (7th Cir. 2001), cert. denied, 534 
U.S. 951 (2001). Other Circuits, including the Third, Fourth 
and Fifth Circuits, have followed the Szabo decision. See, 
e.g., Newton v. Merrill Lynch, 259 F.3d 154, 166 (3d Cir. 
2001); Gariety v. Grant Thornton, LLP, 368 F.3d 356, 366 (4th 
Cir. 2004); Unger v. Amedisys, Inc., 401 F.3d 316, 322–23 
(5th Cir. 2005). See also In re Initial Pub. Offerings Sec. Litig., 
471 F.3d 24, 27 (2d Cir. 2006) (ruling that each Rule 23 
requirement must be met, even if the requirement overlaps 
with a merits issue). The Sixth Circuit has defi ned “rigor-
ous analysis” to require “precise information about the 
incidents, people involved, motivations, and consequences 
regarding each of the named plaintiffs’ claims.” Reeb v. 
Ohio Dep’t of Rehabilitation and Correction, 435 F.3d 639, 644-
45 (6th Cir. 2006).

The courts often deny class certifi cation notwith-
standing evidence of discriminatory misconduct. This 
has more recently occurred where plaintiffs are unable to 
identify neutral practices or policies that form the basis of 

I. Introduction
Class action employment discrimination lawsuits and 

collective action wage and hour litigation have been accel-
erating exponentially over the past several years. Plain-
tiffs’ attorneys see class and collective actions as a way to 
overcome the economic ineffi ciency of seeking to recover 
relatively small amounts on behalf of numerous arguably 
similarly situated claimants.

While class actions may be brought pursuant to Rule 
23 of the Federal Rules of Civil Procedure to remedy 
violations of Title VII of the Civil Rights Act of 1964 or 
the Americans with Disabilities Act, cases brought under 
the Fair Labor Standards Act (“FLSA”), the Equal Pay Act 
or the Age Discrimination in Employment Act must be 
brought as “collective actions” under Section 216(b) of the 
FLSA.

II. Class Actions Under Rule 23
Rule 23 provides that one or more members of a class 

may sue as representative parties on behalf of all, pro-
vided that there is (1) numerousity, (2) commonality, (3) 
typicality and (4) adequacy of representation. Fed. R. Civ. 
P. 23.

The class must be so numerous that joinder of all 
members is impractical. Courts have certifi ed classes of 
under 20 members. See Roger v. Electric Data Systems, Corp., 
160 F.R.D. 532 (E.D.N.C. 1995), and have refused to certify 
classes with over 50 members. See Kelly v. Norfolk and West-
ern Railroad, 584 F.2d 34 (4th Cir. 1978).

The courts look not only at the number of class 
members, but also at the location and dispersion of class 
members, nature of claims and other non-speculative fac-
tors. See, e.g., LeGrand v. New York City Transit Authority, 
1999 U.S. Dist. LEXIS 80202 (E.D.N.Y. 1999), dismissed in 
part and affi rmed in part, 2000 U.S. App. LEXIS 894 (2d 
Cir. 2000).

Rule 23 also requires commonality and typicality of 
the plaintiffs’ claims. In essence the class representative 
must have the same interests and suffer the same injury 
as class members. Amchem Prods. V. Windsor, 521 U.S. 591, 
625-26 (1997); E. Tex. Motor Freight Sys. v. Rodriguez, 431 
U.S. 395 (1977).

Class members may be dismissed for lack of standing, 
even though they may have suffered the same injuries. In 
Gerlich v. U.S. Dep’t of Justice, eight plaintiffs alleged they 
were denied positions with the U.S. Department of Justice 
based on their political leanings. The claims of fi ve were 
dismissed because they had not yet reached the later stage 
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an individual basis, class certifi cation was inappropriate. 
“Incidental damages,” the court said, were damages that 
class members might automatically be entitled to, calcu-
lable by objective standards, not necessitating individual 
mini-trials. See also Robertson v. Sikorsky Aircraft Corp., No. 
379CV1216, 2000 WL 33381019 (D.Conn. 2001), where the 
district court denied plaintiffs’ class certifi cation because, 
in its view, there would be a need for over 100 separate tri-
als of the claims of each class member to determine if each 
were individually discriminated against, and to determine 
what damages each should recover. Plaintiffs’ request for 
punitive damages would also, the court said, necessitate 
individualized proof of harm against each class member.

III. Collective Actions Under the FLSA, ADEA and 
Equal Pay Act

Section 216(b) of the FLSA requires only that collective 
actions be brought on behalf of “similarly situated” em-
ployees. While some federal courts interpret this require-
ment to encompass the class action requirements of Rule 
23, the majority hold that collective actions are not subject 
to Rule 23’s strict requirements, particularly at the notice 
stage. Compare, Bayles v. American Medical Response of Colo-
rado, 950 F. Supp. 1053 (D.Colo. 1996) (similarly situated 
encompasses the requirements of Rule 23); with Hoffman v. 
Sbarro, Inc., 982 F. Supp. 249 (S.D.N.Y. 1997), a case decided 
by then Judge, now Justice Sotomayor (collective actions 
are not subject to Rule 23’s strict requirements).

IV. Other Major Differences Between Class and 
Collective Actions

Under Rule 23 the statute of limitations is tolled as 
to all putative class members upon the fi ling of the court 
complaint. In collective actions brought under the FLSA, 
however, the statute of limitations as to an individual 
claimant continues to run until that claimant has fi led 
a consent to “opt-in.” The “opt-in” requirement also is 
signifi cant with respect to notices to putative class mem-
bers. Under Rule 23(e) courts are generally required to 
give notice to all absent class members in order to dismiss 
or settle the litigation. Some courts have held that such 
notice must be provided even before class certifi cation. 
See, e.g., Mandujano v. Basic Vegetable Products, Inc., 541 F.2d 
832 (9th Cir. 1976); Kahan v. Rosenstiel, 424 F.2d 161 (3d Cir. 
1970), cert. denied, 398 U.S. 950 (1970). In collective actions, 
however, the court may dismiss or settle the case without 
notice to opt-in putative plaintiffs.

Moreover, in collective actions, the statute of limita-
tions may have already run as to numerous putative class 
members before they receive notice that a litigation has 
been fi led. In U.S. Dept. of Labor v. SSC Corp., for example, 
by the time the Department of Labor had amended its 
complaint to add hundreds of additional putative class 
members, the two-year statute of limitations (and even 
the three-year extended period for willful violations) had 
run. (E.D.N.Y. 1998, not reported). Similarly, in Tracy v. 
Dean Witter Reynolds, Inc., 185 F.R.D. 303 (D. Colo. 1998) 

their claims or where the putative class members work in 
many different facilities in different cities, under different 
management operating relatively autonomously. See,  e.g., 
Lumpkin v. Coca-Cola Bottling Co., United, Inc., 216 F.R.D. 
380, 383 (S.D. Miss. Mar. 31, 2003) (denying class certi-
fi cation for past, present, and future African-American 
employees); Carson v. Giant Food, Inc., 2002 WL 246437 
(D.M. 2002), aff’d by Skipper v. Giant Food, Inc., 68 Fed.
Appx. 393 (4th Cir. June 11, 2003), cert. denied, 540 U.S. 1074 
(2003); Vinson v. Seven Seventeen HB Phila. Corp., No.Civ.A. 
00-6334, 2001 WL 1774073, at *1 (E.D. Pa. Oct. 31, 2001) 
(denying class certifi cation to African-American workers 
at the Adams Mark Hotels); contra Save-On Drugstores, Inc. 
v. Superior Court, 96 P.3d 194, 199 (Cal. 2004) (reversing the 
judgment of the Court of Appeals to certify a class where 
a retail chain had common policy of treating all managers 
and assistant managers as exempt, but the proposed class 
action involved operations at 300 different stores with 
1,400 managers, all of whom worked in a wide variety of 
types and sizes of stores and under locally autonomous 
management).

Similarly, courts have rejected class certifi cation on 
commonality and typicality grounds where putative class 
members presented individualized promotion and com-
pensation claims involving isolated and specifi c decisions 
by different supervisors in different locations. See, e.g., 
Cooper v. Southern Co., 205 F.R.D. 596 (N.D.Ga. 2001); Reap 
v. Continental Casualty Co., 199 F.R.D. 536 (D.N.J. 2001) (re-
fusing to certify class of older female employees alleging 
discriminatory treatment by different supervisors).

A New Jersey District Court denied class certifi cation 
for Home Depot merchandising assistant store managers 
where plaintiff could not show that common questions of 
law and fact predominated and that a class action would 
be the superior method for trying the case. Novak v. Home 
Depot U.S.A. Inc., No. 06-4841, 2009 U.S. Dist. LEXIS 76996, 
at *16 (D. N.J. Aug. 27, 2009). The proposed class would 
have consisted of similarly situated Home Depot employ-
ees in the state of New Jersey who were allegedly im-
properly classifi ed as exempt and would, therefore, have 
been entitled to overtime pay under New Jersey law. In 
its opinion the court referred to a California state appel-
late court decision that denied class certifi cation to Home 
Depot merchandising assistant store managers based on 
a multitude of job and policy differences in each store. 
See Home Depot Overtime I, 2006 WL 330169, *3 (Cal. App. 
Dep’t Super. Ct. Feb. 2, 2006). The Novak court noted that 
actual daily duties of merchandisers and assistant store 
managers were “not nearly as uniform as their job descrip-
tion.” Notable differences included store size and location, 
the number of merchandising assistant store managers in 
each store, and how many departments each merchandis-
ing assistant store manager supervised.

In Allison v. Citgo Petroleum Corp., 151 F.3d 402 (5th 
Cir. 1998), the court reiterated that where damages were 
not purely incidental, but needed to be determined on 
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On, were the very persons delegated the responsibility of 
enforcing the company’s facially neutral compensation 
policies); and the individual class representative’s de-
meanor and credibility.

The nature and scope of the putative class may also 
determine the outcome of the litigation. Courts have 
refused to certify a nationwide class even where practices 
appeared to be identical company-wide. See, e.g., Abram 
v. United Parcel Service of America, Inc., 200 F.R.D. 424 
(E.D.Wisconsin 2001) (nationwide class not manageable); 
Gen. Tel. Co. of Southwest v. Falcon, 457 U.S. 147 (1982); East 
Texas Motor Freight Systems, Inc. v. Rodriguez, 431 U.S. 395 
(1976). And, in Wright v. Circuit City Stores, Inc., 201 F.R.D. 
526 (N.D. Ala. 2001), the court refused to certify a smaller 
geographically compact class that included across-the-
board claims, because of lack of typicality.

In most class and collective actions, plaintiffs’ counsel 
has done a thorough pre-litigation investigation, fact-fi nd-
ing, statistical analysis, and evaluation of the case. Thus, if 
the court allows signifi cant pre-certifi cation discovery, and 
certifi es a signifi cant class or classes, management may 
be well advised to seek an early settlement, directly or 
through alternate dispute resolution.

Courts often bifurcate class action discrimination 
cases, pursuant to Federal Rules of Civil Procedure 42(b). 
See, e.g., E.E.O.C. v. CRST Van Expedited, Inc., 257 F.R.D. 513 
(N.D. Iowa 2008); Butler v. Home Depot, Inc., No. C-94-4335, 
1996 WL 421436, at *1 (N.D. Cal. Jan. 25, 1996); Barefi eld v. 
Chevron, U.S.A., Inc., No. C 86-2427, 1988 WL 188433 (N.D. 
Cal. Dec. 6, 1988); Jenkins v. Raymark Industries, Inc., 782 
F.2d 468 (5th Cir. 1986).

In bifurcation, the issue of class liability is split from 
individual liability and damage claims of individual class 
members. Plaintiffs’ counsel typically seek bifurcation also 
with respect to injunctive relief and punitive damages.

The 1991 amendments to the Civil Rights Act pro-
vide for jury trial on intentional discrimination claims (42 
U.S.C. § 1981(a)(c)), and for compensatory and punitive 
damages with caps up to $300,000 for employers with 
over 500 employees (42 U.S.C. § 1981(a)(b)(3)). It has been 
held that the Seventh Amendment to the U.S. Constitution 
prohibits separate juries from re-examining factual issues 
when a court bifurcates a case. See, e.g., In re Paoli R.R. Yard 
PCB Litigation, 113 F.3d 444, 452n.5 (3d Cir. 1997). Before 
jury trials became available for Title VII claims, courts rou-
tinely bifurcated pattern and practice class actions into a 
liability and remedial phase, with each phase being heard 
by a different judge. Without this, the action would not 
have been manageable. Arguably, to preserve class mem-
bers’ Seventh Amendment rights, a single jury would have 
to hear the liability and damage claims of all members of 
a proposed class in a Title VII or FLSA case. Allison v. Citgo 
Petroleum Corp., 151 F.3d 402 (5th Cir. 1998).

defendants successfully resisted all efforts by plaintiffs’ 
counsel to persuade the court to send preliminary notices 
to putative class members, and successfully resisted efforts 
to certify class and collective actions, until the statute of 
limitations had run as to all putative class members except 
for the initial three named plaintiffs. The Tracy court also 
noted that the company’s facially lawful nationwide poli-
cy mandating overtime for all non-exempt employees after 
40 hours of work was independently administered and 
enforced locally at hundreds of branch offi ces throughout 
the country for thousands of employees, by numerous 
branch, area and district managers in a wide variety of 
ways. Thus, the Court noted, the case was not amenable to 
class adjudication.

V. Practical Considerations
In deciding whether to bring class or collective ac-

tions, plaintiffs’ attorneys must carefully weigh the ad-
vantages and disadvantages. On one hand, obtaining class 
or collective certifi cation usually ensures a much larger 
potential recovery with signifi cant legal fees. It can also 
leverage early and wide-ranging settlements. Plaintiffs’ at-
torneys contemplating seeking class certifi cation, however, 
must weigh the expense of prosecution, including having 
to make six-fi gure advances for experts, discovery and 
other related costs.

See Parris et al. v. Lowes Home Improvement Warehouse 
Inc., No. BC260702, (D. Cal. 2009, not reported) (approving 
$29.5 million settlement for alleged FLSA violation); In re 
State Street Bank & Trust Co. ERISA Litigation, No. 07-cv-
08488-RJH-DFE (S.D. N.Y. 2009, not reported) (proposing 
preliminary settlement of $89.75 million for bank’s alleg-
edly breaching its ERISA fi duciary duty to plaintiff); see 
also EEOC v. Allstate Ins. Co., No. 04-cv-01359 (E.D. Mo. 
2009, not reported) (agreeing to settlement of $4.5 mil-
lion with 90 former employees who alleged the company 
discriminated against them based on age. The settlement 
ended fi ve years of litigation.).

Defense counsel should examine very closely those 
persons designated as class or collective representatives. 
Often the individuals named carry peculiar baggage. It is 
not unusual for those who have sought out legal represen-
tation to have been fi red for signifi cant cause, including 
theft, or drug- or alcohol-related misconduct, or to have 
past criminal records. Collateral litigation concerning 
these individuals can often distract from the focus of the 
litigation or lead to dismissal.

Plaintiffs’ class attorneys usually seek to name plain-
tiffs based upon the strengths of those individuals’ claims; 
typicality and commonality with the claims of other 
putative class members; whether the named plaintiffs are 
similarly situated with other class members (in an FLSA 
collective action); whether they have any confl icts with 
other potential class representatives or class members 
(e.g., managers and assistant managers who, as in Save-
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who had been contacted, and was required to pay legal 
fees of Crossmark’s attorneys for their work on opposition 
papers. Johnston v. Crossmark, Inc., supra.

In 1998, Congress amended Rule 23 to provide for 
interlocutory appeals from a decision granting or deny-
ing class certifi cation. Fed. R. Civ. P. 23(f). Such an ap-
peal is discretionary with the appellate courts. Review is 
rarely granted for cases that do not fall within one of three 
categories: (i) there is a “death knell” situation for either 
plaintiff or defendant; (ii) there is an unsettled and funda-
mental issue of law; (iii) the decision below is manifestly 
erroneous. See, e.g., In re Lorazepam & Clorzepate Antitrust 
Litig., 289 F.3d 98 (D.C. Cir. 2002); Waste Mgmt. Holdings, 
Inc. v. Mowbray, 208 F.3d 288, 295 (1st Cir. 2000) (a decision 
on class certifi cation will be reversed only for abuse of 
discretion); Bouman v. Block, 940 F.2d 1211 (9th Cir. 1991). 
See also Blair v. Equifax Check Services, Inc., 181 F.3d 832, 
834 (7th Cir. 1999) (denial of class action certifi cation is a 
“death knell” because the small size of individual claims 
makes a non-class proceeding impractical, the grant of 
certifi cation puts immense pressure on the defendant to 
settle, and review may facilitate development of the law). 
See also Prado-Steiman v. Bush, 221 F.3d 1266, 1275 (11th Cir. 
2000) (additional considerations: whether the case is suit-
able procedurally and whether future developments will 
increase or decrease the need for further appellate review).

Note, even after class certifi cation has been denied, 
plaintiffs’ counsel may make additional applications for 
certifi cation at different stages of the litigation.

VI. Conclusion
Class action in employment discrimination cases and 

collective action in wage-and-hour cases will continue 
to play a signifi cant role in employment litigation. Such 
litigation can be extremely time-consuming, invasive and 
expensive. Company-wide policies and practices should 
routinely be examined periodically, for compliance with 
legal requirements. This is particularly signifi cant with 
respect to policies and practices that may have a disparate 
impact on a protected class, such as those concerning hir-
ing and promotion, performance and evaluation systems, 
discipline and discharge procedures and the classifi cation 
of employees as exempt or non-exempt under the wage-
and-hour laws. While in our current litigious society it 
may be impossible to design, implement and maintain 
employment policies and practices immune from lawsuit, 
careful attention to many of these considerations and 
managerial training may reduce the risks and potential 
liabilities signifi cantly.

Evan J. Spelfogel is a partner/shareholder of Epstein 
Becker & Green, P.C., based in its New York offi ce. The 
author acknowledges gratefully the assistance of Saira 
B. Khan, Pace University Law School 2010, a law clerk at 
the fi rm.

In collective actions under the FLSA, courts have 
taken a two-tier approach to authorizing notice to puta-
tive class members. Most courts apply a relatively light 
initial showing requirement to justify sending the notice. 
Plaintiff must make merely a suffi cient showing indicating 
the existence of other similarly situated putative plaintiffs. 
Most courts permit some limited discovery in order for the 
plaintiff to make the required showing. See, e.g., Wyatt v. 
Pride Off Shore, Inc., Civ. A. No. 96-1998, 1996 WL 509654, 
at *1 (E.D. La. Sept. 6,1996); Severtson v. Phillips Beverage 
Co., 137 F.R.D. 264 (D. Minn. 1991); In re Food Lion, Inc., 151 
F.3d 1029 (4th Cir. 1998); Hoffman-LaRouche, Inc. v. Sperling, 
493 U.S. 165 (1989).

Generally, however, after a class has been notifi ed and 
discovery has been at least partially completed, the courts 
require the plaintiffs establish, under a much more rigor-
ous standard, that putative class members are similarly 
situated to be plaintiff representatives. Many courts vacate 
or deny class certifi cation at this second stage. See, e.g., 
Thiessen v. General Elect. Capital Corp., 966 F. Supp. 1071 
(D. Kan. 1998) cert. granted, 536 U.S. 934 (2002). The Tenth 
Circuit discussed the “single-fi ling” rule, which permits 
a plaintiff to “piggyback” on an EEOC charge fi led by 
another, similarly situated person. Thiessen v. General Elec. 
Capital Corp., 267 F.3d 1095, 1110 (10th Cir. 2001), aff’d, No. 
96 2410-JWL, 2002 WL 31571614, at *1 (D. Kan. Nov. 8, 
2002). See, e.g., Jackson v. New York Tel. Co., 163 F.R.D. 429 
(S.D.N.Y. 1995) (“the inquiry at the inception of the lawsuit 
is less stringent than the ultimate determination that the 
class is properly constituted); Garner v. G.D. Searle Pharma-
ceuticals & Co., 802 F. Supp. 418 (M.D. Ala. 1991).

Sanctions for improper discovery tactics are available 
under Fed. R. Civ. P. Rule 11 in class action cases, even 
after denial or withdrawal of class certifi cation motions. 
See, e.g., Kraft Foods Global Inc., where class plaintiff alleged 
that the company had violated the FLSA by failing to pay 
overtime wages, and ERISA by not keeping accurate bene-
fi ts records. Although plaintiff’s counsel admitted that the 
class allegations lacked merit and entered into a dismissal 
agreement, counsel continued broad-based discovery. 
Kraft asked the court to impose costs and attorneys’ fees 
as sanctions. (The matter is currently pending.) Foucher et 
al. v. Kraft Foods Global Inc., No. 08-cv-14896 (E.D. Mich. 
2009, not reported). 

Further, courts have sanctioned plaintiff’s counsel for 
contacting current and former employees of a company 
who are ineligible to join a class action suit. Johnston v. 
Crossmark, Inc., No. 08-cv-01525 (D. N.J. 2009, not re-
ported). In Crossmark, named plaintiff class representa-
tives were enjoined from contacting present and past 
Crossmark employees through e-mail or other forms of 
communication, and required to produce a list of em-
ployees already contacted; plaintiff’s attorney was also 
enjoined from representing any Crossmark employees 
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