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Today’s Topics

1. Management-Union Issues and “The Employee Free 
Choice Act”

2. Employment Law Challenges Created by Social 
Networking and Other Technological Communication 
Advances

3. Recent Government Enforcement, Audits and Inquiries 
in the Medical Transportation Industry

4. The American Recovery and Reinvestment Act: 
Overview of Modifications to the HIPAA Privacy and 
Security Regulations

5. An Update on Health Reform: Implications for the 
Medical Transportation Industry
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A Medical Transport Focus

Presented by:
Kathleen M. Williams, Esq.

(202) 861-1871
KWilliams@EBGLAW.COM

WWW.EBGLAW.COM



5

Unionization in Health Care Industry

Unionizing basics
• U.S. Department of Labor/U.S. Bureau of 

Labor Statistics Estimates:
• 12.5% of overall workforce is unionized
• 7.8% of private workforce is unionized
• Approximately 11% of health care workers are

unionized; more in the Medical Transport Industry
• Percentage of unionized workforce in private 

industry is about one-half of 1983 total, but 
percentage in health care has risen by about 2% 
since 2002.
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Unionization in Health Care Industry

• A “Perfect Storm Situation”?
• Largest layoffs and unemployment in decades
• Employers continue to struggle with health insurance 

costs – more costs being shifted to employees
• Unions are campaigning for new members
• New unions are finding strength
• Health care is highly visible
• Labor-friendly President and Congress

Does this set the stage for The Employee 
Free Choice Act?
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The Employee Free Choice Act (“EFCA”) 
No More “Secret” Ballot Elections…

• Elimination of secret ballot election deprives employees 
of important rights.

• National Labor Relations Board (“NLRB”) would certify 
union based on valid authorizations signed by a majority 
of employees in an appropriate bargaining unit (50 +1).

• NLRB tasked with developing procedures to designate 
bargaining representative and determine the validity of 
signed authorizations.

• No safeguards against union intimidation, 
misrepresentation or peer pressure.

• Most organizing campaigns will be over before 
employers know they have started unless they are 
vigilant all the time.
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EFCA: “Mandatory Arbitration” Requirement…

…Makes Concept of “Collective Bargaining” Obsolete

• Must comply with demand to begin bargaining on first collective 
bargaining agreement (“CBA”) within 10 days.

• If union and employer cannot agree on terms of initial CBA within 
just 90 days, either party can request federal mediation. 

• If no CBA reached after 30 days of mediation, mediator must refer 
dispute to arbitration panel, unless parties agree otherwise.

• Law does not provide arbitrators with any guidelines for setting
CBA terms. Federal Mediation & Conciliation Service (“FMCS”) is tasked 
with establishing regulations.

• Arbitration panel’s decision is binding upon parties for two years, 
unless parties agree to amend CBA sooner.
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Employer Safeguards

• Employers no longer have the luxury of 30 days 
to educate employees and run a campaign.

• Create a Rapid Response Team (“RRT”)  and 
campaign NOW to respond to potential union 
organizing activities.

• Train supervisors NOW.

• Have policies in place NOW (no solicitation/no 
distribution).
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Technology-Driven Employment Issues

Areas of Concern for Employers

• Blogging

• Internet: Employer/Employee Use, E-Mail & 
Instant Messaging (IM)

• Camera Cellular Phones

• Driving and communication devices

• No Solicitation/No Distribution Rules
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Blogging and Internet Use – Employer Interests

Blogging – What are the implications for employers?

Four Broad Categories of Interests:

1. Protecting Confidences

2. Protecting Reputation

3. Maintaining Morale and Discipline and 
Meeting Legal Obligations

4. Liability for the Employee’s Blogs
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Blogging and Internet Use – Employer Interests

Corporate Liability/Loss of Protection

- Slander/Defamation/Libel/Invasion of Privacy: Liability if 
an employee posts negative statements.

- Trade Secrets/Intellectual Property Infringement: Loss of 
protected status.

- Securities Fraud & Gun-Jumping: Publicly traded 
companies can be held liable for securities fraud if 
material misrepresentations are posted.

- Employment Actions: “Being dooced.” Actions by 
employees who are discharged due to postings.

- Harassment: Language that is harassing, discriminatory, 
threatening or derogatory could prompt a lawsuit.
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Communication Systems Policy

• Reminder - This is company equipment and is not for 
personal use.

• Confirm no employee expectation of privacy.

• Ban use of software except that provided by or 
authorized by the employer.

• No passwords or encryption unless IT department is 
made aware; Company property.

• No sharing of other employees’ passwords.
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Driving and Communication Devices

• Employees not permitted to use personal cell 
phones, laptops, Blackberry, etc. except in the 
event of emergency.

• Employees are never permitted to use employer 
provided electronic devices for illegal, illicit or 
harassing purposes.

• Employees may use “hands free” devices in 
limited situations but not in prolonged 
conversation or in traffic otherwise requiring the 
driver’s undivided attention.  Check state law.
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Camera Cellular Phones - Implications

Invasion of Privacy
Sexual Harassment

Employees could use a camera 
phone to photograph coworkers in 
those areas where a legitimate 
expectation of privacy exists.

Photos from a company outing or 
party could be misused, resulting 
in lower morale.

PRIVACY of patients.

Theft

Physical security could be 
compromised as images of 
security cameras, exits, stairs 
and hallways could aid others 
to gain unauthorized access to 
the premises.

New products, sensitive 
documents, proprietary 
information, trade secrets or 
customer information could be 
photographed and 
disseminated.
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Internet - Recruiting by Employers

•The Labor Department now 
requires covered federal 
contractors to obtain and retain 
information regarding gender, 
race and ethnicity data on 
applicants.

•Employers are also using FBI 
databases and state websites  
to do background checks on 
potential employees.  These 
databases often contain arrest 
information, but do not indicate 
if the individual was convicted 
or exonerated.

•The proliferation of new sites on 
the Internet can make 
comprehensive posting on every 
site by a company expensive and 
ineffective.

•The EEOC advised against unfair 
exchange of information in the 
Internet hiring process where 
employers ask for sensitive 
information from applicants, but do 
not provide detailed information 
about employment opportunities.

Potential Employer Problems re: Recruiting
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No Solicitation/No Distribution Rules

Basic Principles

– Can prohibit solicitation during working time 
– Can prohibit distribution in working areas at all 

times  
– Must allow solicitation during non-work time and 

distribution in non-work areas  
– Need not allow third parties to solicit and distribute
– May not discriminate against union or other 

protected concerted activities
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Typical No Solicitation/No Distribution Rule

• In fairness to everyone, we call attention to the rules 
covering solicitation and distribution within the workplace.

• Under Federal law and company policy, working time is 
for work. Therefore, solicitation on behalf of any 
organization, including a union, may not be conducted or 
participated in during the working time of either the 
soliciting employee or the solicited employees.

• In addition, in order to insure good housekeeping, 
distribution of all literature, including union literature, is 
prohibited in working areas at any time. 

• Persons who are not employees of the company are not 
permitted to solicit company employees or distribute 
literature on company property at any time. 

• These rules are to be considered a part of our regular 
company policy on collections, sales and solicitations, 
and supplement any prior instructions or rules on the 
subject.



Medical Transport 
Enforcement Initiatives

You May Not Be 
Under the Radar After All
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Political Climate

• Expanded coverage: 
more money = more 
enforcement

• New administration
• Nominee Kathleen 

Sebelius - “the new 
sheriff in town”

• “A more aggressing effort 
to go after fraud and 
abuse is well deserved.”
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Who’s Who in Enforcement?

• Department of Justice (“DOJ”)
• Office of Inspector General of HHS (“OIG”)
• Centers for Medicare and Medicaid 

Services (“CMS”)
• Recovery Audit Contractors (“RACs”)
• Medicaid Fraud Control Units
• Qui Tam Relators / Whistleblowers
• Various others
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Medical Transport Fraud

• False Claims Act
– Falsified or inadequate documentation
– Upcoding level of service or mileage
– Fabricating transports
– Other theories

• Anti-Kickback
– Swapping
– Bribes/payments for referrals
– Other theories
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Sources of Information 

• Data Mining
• Whistleblowers
• Government and Contractor Audits
• Wiretaps - Undercover Agents
• Other Investigations
• Competitors
• Self-Disclosure
• Other Sources
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What Should You Do Now?

• Foster a Culture of Compliance 
• Compliance Program
• Hotlines
• Deal with HR Issues Immediately
• Document Retention and Destruction Policies
• Policies and Training for Government Touches
• Electronic Data Planning



Privacy, Security and Red Flag Rules 
for the Medical Transport Industry
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HITECH ACT Updates HIPAA

27
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Definition of Breach
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Breach is defined as: “the unauthorized acquisition, 
access, use, or disclosure of protected health 
information which compromises the security or 
privacy of such information.”

The definition of breach excludes situations where 
the-
Unauthorized person to whom such information was 

disclosed would not reasonably have been able to 
retain such information; and
Information received as a result of such disclosure is 

not further acquired, accessed, used or disclosed 
without proper authorization.
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Red Flag Keys to Compliance
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• The program must be in writing:
– The program must include reasonable policies and 

procedures to: 
• (i) Identify relevant Red Flags, and incorporate those Red Flags

into the program;
• (ii) Detect Red Flags that have been incorporated into the program; 
• (iii) Respond appropriately to any Red Flags that are detected; and 
• (iv) Ensure the program is updated periodically.

• The program must be appropriate to the size and 
complexity of the organization and to the nature 
and scope of its activities.
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Common Red Flags in Health Care

30
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Emerging Security Trends
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Health Care Reform and 
Medicare Policy Changes  
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Goals of Health Care Reform

1.Reduce Rate of Health Care 
Spending Increases By:
• Changing Patterns of Care (Utilization 

Rates)
• Establishing Accountable Care 

Organizations

2. Provide Health Insurance 
To More Individuals By:
• Providing Incentives such as Tax 

Subsidies
• Requiring Insurance through Individual 

or Employer Mandates
• Expanding Medicare and Medicaid 

Eligibility and Designing New Coverage 
Options

3. Increase Access to
Affordable Health 
Insurance By:

• “Bending the Curve” of 
Health Costs

• Regulating Health 
Insurance

• Providing a “Health 
Insurance Exchange”
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Reform Which Builds on Existing Base 

Implement Acute Care Episode Bundles
• Payments reflect all costs for an episode of 30, 60 or 90 days

Reduce Variations in Practice, Particularly for “Preference 
Sensitive” Services by Establishing Accountable Care 
Organizations (“ACOs”)
• ACOs receive payments for services covered under Parts A & B and distributes them to 
providers, subject to a withhold
• ACOs could be PHOs, IPAs or multi-specialty group practices 

Encourage Primary Care with Patient Centered Medical 
Homes, Particularly for Persons with Chronic Conditions

Encourage Primary Care with Physician Payment ReformReform Existing 
Program

Medicare Reform
Medicaid Available to Anyone ≤ 100% FPL

Medicare Buy-In for 55+ Prior to Health Insurance 
Exchange Being Available 

Waiver of Medicare Disability Waiting PeriodBuilding on 
Existing Programs

Expansion of Population with Coverage
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Major Implications for Medical Transport

• Medical Transport Industry Impacts
– Increased Pressure to Reduce Utilization 

due to:
• Medical Homes, particularly for chronic care 

patients
• Accountable Care Organizations, particularly the 

incentive structure to reward providers who are 
members of the ACO and follow care pathways

• Episode Based Payments, starting with acute care 
and moving to chronic care episodes
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Reform Based on New Federal Role  

Public Plan Option
– Key question is what provider payment rates would be used
– Hospitals could experience a 1.5% revenue increase if rates 
were at Medicare level and plan was limited to individuals and 
small firms.

Health Insurance Exchange 
(To serve as access point for individuals and small businesses and to regulate health 
insurance offered through the Exchange) 

A “Federal Reserve” for Health
(Referred to as Independent Health Coverage Council in Baucus White Paper)

Establish New 
Programs

Federal Infrastructure

New Health Insurance Program
– Tax subsidies offered to individuals and small employers

Design of New Program Is Controversial 
– Private plan model such as the FEHBP (Federal Employee 
Health Benefit Plans); or 
– New public plan such as Medicare 

Establish New 
Sources of 
Health 
Insurance 
Coverage

Expansion of Population with Coverage
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Major Implications for Medical Transport

• More persons with health insurance 
means less uncompensated care
– Increased access will have some origins in 

federal funding, whether it is in the form of 
tax subsidies, sponsorship of a public plan 
or premium support for private plans.

– Availability of a public plan could enhance 
federal government’s role in setting payment 
rates, similar to the Medicare Program.  
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Key Decisions: (1) Build on Existing Base or Start Over 
and (2) Determine Government’s Role

Build on 
Existing 
Base

Start 
Over

President Obama
• Rahm Emanuel (White House Chief of Staff)
• Nancy-Ann DeParle (Director White House 
Office of Health Reform)
• Kathleen Sebelius (HHS Secretary Nominee) 

Senator Reid

Senator Baucus
•Senate Finance   
Committee
• Authored White 
Paper

Senator Kennedy
• Senate HELP  
Committee 

Senator Conrad 
• Budget Focus

Senators Wyden and Bennett
• “Healthy Americans Act”

Federal 
Role

State/Federal
Partnership

Private 
Role

Speaker Pelosi

Congressman Rangel
•Ways and Means 

Congressman Waxman
• Energy and 
Commerce

Congressman Miller
• Education and 
Labor  

Senate House
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Key Dates for 111th Congress

Inauguration DayJanuary 20, 2009

SCHIP was due to expire on March 31, 2009
Program Likely to Expand from Covering 7 
million to 11 million children 

President Signs SCHIP 
Reauthorization

February 4, 2009 

Potentially $800 billion over 10 years, net of 
$321 billion in public program savings and 
$250 billion in private insurance savings

Health Care Reform? April – December 
2009

Budget Notes Event Key Date

Cancelling 21% Reduction in 2010 and 
Eliminating SRG Methodology Could Cost 
more than $556 billion over ten years

Medicare Physician Fee 
Schedule “Cliff”

December, 2009 

$149 Billion in Health Spending including:
–COBRA Extension
– FMAP Increases for Medicaid 
– Comparative Effectiveness Research
– Health Information Technology   

President Signs American 
Recovery and 
Reinvestment Act of 2009

February 17, 2009

Start of 111th CongressJanuary 3, 2009 



Questions?
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