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DC CIRCUIT COURT OF APPEALS  

STRIKES DOWN EMPLOYER’S CONFIDENTIALITY RULE  
 

Many employers establish and maintain corporate-wide policies that 
prohibit employees from disclosing confidential business information.  Such 
policies are increasingly important in an electronic age where confidential 
business information can be lost to competitors with the click of a mouse. 

In some cases, the employer’s policies are set forth in personnel 
manuals or employee handbooks.  In other instances, they are contained in 
stand-alone side-agreements which employees are required to sign as a 
condition of continued employment.  In most cases, the employer intends by 
these policies to prevent disclosure outside the workplace.  Some employers 
also intend to restrict employees from comparing their compensation with 
that of their fellow employees. 

While most employers pay close attention to the language necessary 
to protect trade secrets and to identify and define confidential business 
information, many employers are unaware of a growing trend by labor 
unions and savvy employees of attacking such policies, even in a non-union 
setting.  They argue that such policies interfere with employee rights under 
the National Labor Relations Act (“NLRA” or “the Act”).  The risk of 
ignoring the NLRA may be significant, as the Cintas Corporation recently 
discovered. 

In Cintas Corporation v. National Labor Relations Board, No. 05-
1305 (March 16, 2007), the District of Columbia Circuit Court of Appeals 
upheld a decision by the National Labor Relations Board (“NLRB”) finding 
that that Cintas’ employee handbook provision on confidentiality violated 
the NLRA because the policy could reasonably lead employees to believe 
that they were prohibited from discussing the terms and conditions of their 
employment among themselves or with a labor union. 

Cintas supplies uniforms to businesses throughout the United States.  
The company maintains an employee handbook entitled the “Cintas 
Corporation Partner Reference Guide,” which it distributes to all 
employees.  Cintas refers to its employees as “partners.”  A section of the 
handbook includes a discussion of how employees are expected to treat 
confidential information.  The Cintas policy on confidentiality is straightforward 
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and contains no direct prohibition against employees speaking to one another or to others about the terms of 
their employment.  The policy reads as follows: 

 “We honor confidentiality.  We recognize and protect the confidentiality of any 
information concerning the company, its business plans, its partners, new business 
efforts, customers, accounting and financial matters.” (emphasis in original) 

UNITE HERE (the union of Needletrades, Industrial and Textile Employees, Hotel Employees and 
Restaurant Employees International), which is involved in a longstanding campaign to organize Cintas’ 
employees, filed unfair labor practice charges with the NLRB, claiming that the Handbook confidentiality policy 
on its face violated the Act, because it prohibited employees from engaging in their statutorily protected right to 
talk with each other and with union organizers about their terms and conditions of employment.  

The NLRA protects the rights of union and non-union employees alike.  Section 7 of the Act broadly 
protects most private sector employees’ rights to “…engage in other concerted activities for the purposes of 
collective bargaining or other mutual aid or protection…”  Among other things, Section 7 protects employees’ 
rights to discuss the terms and conditions of their employment with others.  Section 8 of the Act, in turn, makes 
it unlawful for an employer to interfere with, restrain or coerce employees concerning the exercise of their 
Section 7 rights. 

The NLRB, which administers the NLRA, has held that an employer’s work rule violates the Act if it 
reasonably tends to chill employees in the exercise of their statutory rights.  In making this assessment, the 
NLRB first looks to see whether the rule explicitly restricts Section 7 activity.  If it does, the rule per se violates 
the Act.  However, even if the rule does not explicitly restrict Section 7 activity, the NLRB looks to see whether 
employees might reasonably construe the rule to prohibit Section 7 activity.   

In Cintas, the General Counsel of the NLRB agreed with the union and issued a complaint against 
Cintas, claiming that the confidentiality policy unlawfully restricted employees from exercising their Section 7 
rights.  An Administrative Law Judge (“ALJ”), who heard the case, found that the policy was unlawful.  The 
company appealed the decision to the full five member NLRB in Washington, DC. 

The NLRB affirmed the ALJ decision, finding that employees who read the policy could construe it to 
mean that they could not discuss the terms and conditions of their employment with fellow employees or with 
the union. Cintas Corp., 344 N.L.R.B. No. 118 at *1.  In particular, the NLRB was concerned with the breadth 
of the rule and the prohibition against the release of “any information” concerning “its partners” (read: 
employees).  The NLRB Order required Cintas either to rescind the rule or provide employees with inserts 
substituting lawful language, or distribute a revised handbook with appropriate language, and to post on 
company bulletin boards an official NLRB remedial notice. 

The DC Circuit Court of Appeals affirmed and enforced the NLRB’s decision.  The court distinguished 
Cintas’ rule from other company rules that the NLRB had previously approved.  In those other cases, the Board 
had found the restrictive language sufficiently limited by specific language or context, so that the employees 
were clear that the rule did not restrict their Section 7 rights.  The court noted that the ALJ correctly held that the 
issue was whether employees reading the rule would reasonably construe it as precluding them from discussing 
their terms and conditions of employment with other employees or a union, or would understand it as being 
designed to protect their employer’s legitimate business interests in keeping such information from competitors.  
Id at 9.   

2 



 

 

Here, the Cintas rule was simply too broad.  As the court aptly noted, “A more narrowly tailored rule that does 
not interfere with employee activity would be sufficient to accomplish the Company’s presumed interest in 
protecting confidential information.”  Id.  at 12. 
 
What Should Employers Do? 

As a result of the court’s decision in Cintas, employers should conduct an immediate audit of existing 
policies with their labor counsel to determine whether their confidentiality policies violate the NLRA.  The 
court’s decision in Cintas, coupled with previous NLRB decisions, mandate that confidentiality policies should 
be carefully and narrowly crafted to protect employer’s legitimate interests while avoiding any language that 
might suggest to employees that they may not discuss their terms and conditions of employment with others.   

Employers may wish to consider adding “saving clause” language to their handbooks.  This might take 
the form of defining “confidential information” as not only excluding matter that has become publicly and 
widely known and made generally available (through no wrongful act of a person who was under confidentiality 
obligations), but also excluding matter that relates to terms or conditions of employment or to lawful, protected 
concerted activity, as set forth in the NLRA. 

Alternatively, the savings language could be more specific and state that nothing in the handbook is 
intended to chill employees’ statutory rights under the NLRA or limit employees from talking to each other or to 
union representatives about the terms and conditions of their employment.  Such limiting language, however, 
may have other practical consequences that employers will have to weigh, including the suggestion to 
employees of NLRA and union rights.   

*         *          * 

If you have any questions regarding the Cintas and similar NLRB and court decisions, how to revise 
employee handbooks and confidentiality policies or related matters, please contact Donald Krueger at 
212/351-4516, dkrueger@ebglaw.com or Evan J. Spelfogel at 212/351-4539, espelfogel@ebglaw.com  

This document has been provided for informational purposes only and is not intended and should not be 
construed to constitute legal advice.  Please consult your attorneys in connection with any fact-specific situation 
under federal law and the applicable state or local laws that may impose additional obligations on you and your 
company  
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